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7KLV�LV�D�FLYLO�DFWLRQ�E\�3ODLQWLII�%HFWRQ��'LFNLQVRQ�DQG�&RPSDQ\��³%'�´�RU�³3ODLQWLII´���E\�

DQG� WKURXJK� WKHLU� DWWRUQH\V�� DULVLQJ� RXW� RI� XQIDLU� FRPSHWLWLRQ� DQG� WKH�PLVDSSURSULDWLRQ� RI�%'¶V�

SURSHUW\��LQFOXGLQJ�FRQILGHQWLDO��SURSULHWDU\��DQG�WUDGH�VHFUHW�LQIRUPDWLRQ��E\�&\WHN�%LRVFLHQFHV�,QF��

�³&\WHN´�� DQG� IRUPHU� %'� HPSOR\HHV� 0LQJ� <DQ� �³<DQ´��� $OIUHG� 5LOH\� �³5LOH\´��� 'DYLG� 9UDQH�

�³9UDQH´���=KHQ\X�=KDQJ� �³=KDQJ´���=KHQ[LDQJ�*RQJ� �³*RQJ´���$OH[�=KRQJ� �³=KRQJ´���0DULD�

-DLPHV��³-DLPHV´���*LO�5HLQLQ��³5HLQLQ´���DQG�-DQHOOH�6KRRN��³6KRRN´����3ODLQWLII�KHUHE\�DOOHJHV�DV�

IROORZV�XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��

1$785(�2)�7+(�$&7,21�

��� 7KLV� ODZVXLW�DULVHV�IURP�WKHIW�RI�%'¶V�VHFUHW� WHFKQLFDO�VSHFLILFDWLRQV��VRXUFH�FRGH��

DQG�GHVLJQV� UHODWHG� WR� WKH� ILHOG�RI� IORZ�F\WRPHWU\�� �)RUPHUO\�D�VPDOO�FRPSDQ\� WKDW� VHUYLFHG�%'�

SURGXFWV��&\WHN�UHFHQWO\�KLUHG�DZD\�QHDUO\�D�GR]HQ�VFLHQWLVWV��HQJLQHHUV��DQG�EXVLQHVVSHRSOH�IURP�

%'�DQG� HPSOR\HG� WKHP� WR� GHYHORS� SURGXFWV� WKDW� FRPSHWH� XQIDLUO\�ZLWK� WKHLU� IRUPHU� FRPSDQ\¶V�

SURGXFW� OLQHV�� � :KHQ� WKH\� OHIW� %'� WR� ZRUN� IRU� &\WHN� DQG� WKHUHDIWHU�� WKRVH� HPSOR\HHV�� XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��LPSURSHUO\�WRRN��UHWDLQHG��DQG�PLVXVHG�%'¶V�YDOXDEOH��KLJKO\�FRQILGHQWLDO��

SURSULHWDU\�LQIRUPDWLRQ��LQFOXGLQJ�WKRXVDQGV�RI�FRQILGHQWLDO�DQG�YDOXDEOH�WHFKQLFDO�ILOHV� WKDW�WKH\�

KDG�GRZQORDGHG�IURP�%'¶V�FRPSXWHU�V\VWHPV�RQWR�UHPRYDEOH�VWRUDJH�PHGLD�ZKLOH�HPSOR\HG�E\�

%'���'HVSLWH�%'¶V�GLOLJHQW�HIIRUWV�WR�UHFRYHU�WKRVH�GHYLFHV�DQG�ILOHV��DQG�LWV�LQTXLULHV�WR�&\WHN�DQG�

WKH�IRUPHU�HPSOR\HHV²LQGHHG��%'�JDYH�&\WHN�D�OLVW�RI�VHULDO�QXPEHUV�RI�WKH�XQUHFRYHUHG�VWRUDJH�

PHGLD�NQRZQ�WR�KDYH�EHHQ�XVHG�E\�WKH�HPSOR\HHV²WKH�YDVW�PDMRULW\�RI�WKH�VWRUDJH�GHYLFHV�DQG�ILOHV�

KDYH�QRW�EHHQ�UHFRYHUHG���&\WHN�KDV�QRW�GLVFORVHG�WKH�H[WHQW�WR�ZKLFK�LW�DQG�LWV�HPSOR\HHV�KDYH�RU�

KDYH�VKDUHG�FRQILGHQWLDO�%'�LQIRUPDWLRQ��DQG�KRZ�DQ\�VXFK�LQIRUPDWLRQ�KDV�EHHQ�XVHG��IRUFLQJ�%'�

WR�ILOH�WKLV�FDVH�WR�VDIHJXDUG�LWV�WUDGH�VHFUHWV�DQG�RWKHU�YDOXDEOH�SURSHUW\��

��� %'�LV�D�ZRUOG�UHQRZQHG�PHGLFDO�WHFKQRORJ\�FRPSDQ\�IRXQGHG�LQ������WKDW�VHUYHV�

KHDOWKFDUH�LQVWLWXWLRQV��OLIH�VFLHQFH�UHVHDUFKHUV��FOLQLFDO�ODERUDWRULHV��LQGXVWU\��DQG�WKH�JHQHUDO�SXEOLF���

:LWK� PRUH� WKDQ� D� FHQWXU\� RI� H[SHULHQFH�� %'�PDQXIDFWXUHV� DQG� VHOOV� D� EURDG� UDQJH� RI� PHGLFDO�

VXSSOLHV�� GHYLFHV�� ODERUDWRU\� HTXLSPHQW�� DQG� GLDJQRVWLF� SURGXFWV� WR� HQDEOH�PHGLFDO� UHVHDUFK� DQG�

DVVLVW� FOLQLFDO� ODERUDWRULHV�� � 5HVHDUFK�� GHYHORSPHQW�� DQG� LQQRYDWLRQ� IRU� QHZ� WHFKQRORJLHV� DQG�

SURGXFWV�DUH�DW�WKH�FRUH�RI�%'¶V�PLVVLRQ�DQG�FRUSRUDWH�LGHQWLW\�DQG�DUH�FULWLFDO�WR�%'¶V�FRPSHWLWLYH�
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DGYDQWDJHV� LQ� WKH�PDUNHWSODFH�� �$PRQJ�RWKHU�SURGXFWV�� WKH�%'�%LRVFLHQFHV�EXVLQHVV�XQLW� RI� WKH�

FRPSDQ\�KDV�IRU�GHFDGHV�UHVHDUFKHG��GHYHORSHG��DQG�SURGXFHG�IORZ�F\WRPHWHUV���7KHVH�FRPSOH[�DQG�

VRSKLVWLFDWHG� LQVWUXPHQWV�� WKH� IUXLW�RI�\HDUV�RI� UHVHDUFK�DQG�GHYHORSPHQW� �³5	'´���XVH� ODVHUV� WR�

FRXQW�DQG�GHWHFW�WKH�SURSHUWLHV�RI�KXPDQ�FHOOV��DVVLVWLQJ�UHVHDUFK�DQG�FOLQLFDO�SUDFWLFH��

��� ,Q�URXJKO\�������%'�VWDUWHG�GHYHORSPHQW�RQ�D�VSHFWUDO�IORZ�F\WRPHWHU��D�QHZ�W\SH�RI�

IORZ�F\WRPHWHU�WKDW�DQDO\]HV�WKH�OLJKW�GHWHFWHG�E\�D�IORZ�F\WRPHWHU�GLIIHUHQWO\�WR�RSWLPL]H�VHQVLWLYLW\�

DQG�IOH[LELOLW\���7KLV�SURMHFW�ZDV�NQRZQ�LQWHUQDOO\�DV�³3URMHFW�1HZWRQ�´��'HIHQGDQW�<DQ�KHDGHG�XS�

3URMHFW�1HZWRQ��GHGLFDWLQJ�WR�LW�WKH�PDMRULW\�RI�KLV�WLPH�RYHU�DSSUR[LPDWHO\�WZR�\HDUV���'HIHQGDQWV�

<DQ��5LOH\��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN��WKH�³,QGLYLGXDO�'HIHQGDQWV´��

ZRUNHG� RQ� 3URMHFW� 1HZWRQ� DQG�RU� RWKHU� FRQILGHQWLDO� IORZ� F\WRPHWHU� SURGXFWV�� � 7KHLU� FROOHFWLYH�

H[SRVXUH�WR�%'¶V�FRQILGHQWLDO�LQIRUPDWLRQ�VSDQQHG�WKH�DUHDV�RI�SK\VLFV��FKHPLVWU\��ELRORJ\��IOXLGLFV��

RSWLFV�� HOHFWULFDO� HQJLQHHULQJ�� DQG� FRPSXWHU� VFLHQFH�� DV� ZHOO� DV� %'¶V� PDUNHWLQJ�� ILQDQFHV�� DQG�

FRPSHWLWLYH� VWUDWHJ\�� � (DFK� RI� WKHVH� IRUPHU� %'� HPSOR\HHV� KDG� DFFHVV� WR� %'¶V� FRQILGHQWLDO�

LQIRUPDWLRQ�UHODWHG�WR�3URMHFW�1HZWRQ�DQG�QXPHURXV�RWKHU�WUDGH�VHFUHWV�LQYROYLQJ�IORZ�F\WRPHWU\��

��� )RUPHG� LQ� WKH�HDUO\�����V��&\WHN� LV�D� VPDOO�FRPSDQ\� WKDW�KDG�QRW�SURGXFHG� IORZ�

F\WRPHWHUV�RI�LWV�RZQ��EXW�UDWKHU�VHUYLFHG�DQG�FXVWRPL]HG�%'�IORZ�F\WRPHWHUV���6WDUWLQJ�LQ�������

&\WHN� EHJDQ� KLULQJ� FXUUHQW� DQG� IRUPHU� %'� HPSOR\HHV� IRU� WKH� SXUSRVHV� RI� GHYHORSLQJ� IORZ�

F\WRPHWHUV��LQFOXGLQJ�HDFK�RI�WKH�,QGLYLGXDO�'HIHQGDQWV���,Q�SDUWLFXODU��DIWHU�%'�SULRULWL]HG�RWKHU�

SURGXFWV�RYHU�3URMHFW�1HZWRQ��<DQ�OHIW�%'�DQG�MRLQHG�&\WHN�DV�LWV�&KLHI�7HFKQRORJ\�2IILFHU���&\WHN�

DQG�<DQ� WKHQ�SURFHHGHG� WR� UHFUXLW�RWKHU� ,QGLYLGXDO�'HIHQGDQWV� WR� MRLQ�&\WHN��HDFK�RI�ZKRP�KDG�

ZRUNHG�RQ�IORZ�F\WRPHWHUV�DW�%'�� �,Q�0DUFK������� OHVV� WKDQ�WZR�\HDUV�DIWHU� LW�EHJDQ�KLULQJ� WKLV�

JURXS� RI� %'� HPSOR\HHV�� &\WHN²ZKLFK� IRU� WZR� GHFDGHV� KDG� QHYHU� GHYHORSHG� RU� VROG� D� IORZ�

F\WRPHWHU²EHJDQ�VHOOLQJ�LWV�RZQ�IORZ�F\WRPHWHU�SURGXFWV�XQGHU�WKH�$WKHQD70�QDPH���,Q�-XQH�������

&\WHN�LQWURGXFHG�WKH�$XURUD70�OLQH�RI�VSHFWUDO�IORZ�F\WRPHWHUV�� �&\WHN�KDV�VDLG�WKDW�LWV�SURGXFWV�

ZRXOG�FRPSHWH�DJDLQVW�%'�SURGXFWV��DPRQJ�RWKHUV��LQ�WKH�8QLWHG�6WDWHV�DQG�ZRUOGZLGH��

��� %HIRUH�OHDYLQJ�%'��HDFK�RI�WKH�,QGLYLGXDO�'HIHQGDQWV�GRZQORDGHG�ILOHV�WR�UHPRYDEOH�

VWRUDJH�PHGLD�GHYLFHV�� �%'¶V�RZQ� IRUHQVLF� DQDO\VLV� UHYHDOHG� WKDW� WKHVH� VWRUDJH�PHGLD� FRQWDLQHG�

WKRXVDQGV�RI�ILOHV��ZLWK�FRQILGHQWLDO�� WUDGH�VHFUHW�LQIRUPDWLRQ�DERXW�WKH�KDUGZDUH�DQG�VRIWZDUH�RI�
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%'¶V�GHVLJQV��LQFOXGLQJ�3URMHFW�1HZWRQ�� �2QO\�D�KDQGIXO�RI�WKHVH�UHPRYDEOH�VWRUDJH�GULYHV�KDYH�

EHHQ�IRXQG�DIWHU�GLOLJHQW�HIIRUWV�WR�ORFDWH�WKHP���)URP�WKH�GD\�HDFK�HPSOR\HH�MRLQV�WKH�FRPSDQ\��%'�

H[SUHVVO\�ZDUQV�LWV�DVVRFLDWHV�QRW�WR�WDNH�FRQILGHQWLDO�LQIRUPDWLRQ�LI�DQG�ZKHQ�WKH\�OHDYH�%'�DQG�

never�WR�JLYH�LW�WR��RU�XVH�LW�IRU�WKH�EHQHILW�RI��XQDIILOLDWHG�WKLUG�SDUWLHV���%'¶V�HPSOR\HH�DJUHHPHQWV��

WUDLQLQJ��DQQXDO�FHUWLILFDWLRQV��DQG�RWKHU�IRUPV�LQVWUXFW�HPSOR\HHV�WR�PDLQWDLQ�WKH�FRQILGHQWLDOLW\�RI�

VHQVLWLYH�FRPSDQ\�LQIRUPDWLRQ�� �8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��HDFK�RI� WKH�,QGLYLGXDO�'HIHQGDQWV��

KDYLQJ�WDNHQ�WKHVH�UHPRYDEOH�VWRUDJH�PHGLD�GHYLFHV�IURP�%'��EURXJKW�WKHP�WR�&\WHN�DORQJ�ZLWK�WKH�

%'�FRQILGHQWLDO�DQG�WUDGH�VHFUHW�LQIRUPDWLRQ�WKH\�FRQWDLQHG��

��� 7KH�,QGLYLGXDO�'HIHQGDQWV� LPSURSHUO\�GRZQORDGHG��UHPRYHG�IURP�%'¶V�SUHPLVHV��

WRRN� WR� &\WHN�� DQG� IDLOHG� WR� UHWXUQ� WKRXVDQGV� RI� ILOHV� ZLWK� %'¶V� YDOXDEOH�� KLJKO\� FRQILGHQWLDO��

SURSULHWDU\� LQIRUPDWLRQ� EHIRUH� GHSDUWLQJ� WR� &\WHN�� ZKLFK� WKHQ� LPPHGLDWHO\� ODXQFKHG� LWV� RZQ�

F\WRPHWHUV�DQG�VXEVWDQWLDOO\�VLPLODU�SURGXFWV�ZLWKLQ�D�VKRUWHQHG�WLPH�IUDPH²D�IHDW�WKDW�ZDV�DLGHG�

E\� &\WHN¶V� LPSURSHU� DFFHVV� WR� DQG� PLVXVH� RI� %'¶V� FRQILGHQWLDO� LQIRUPDWLRQ�� � 7KRVH� IRUPHU�

HPSOR\HHV� KDG� \HDUV²VRPHWLPHV� GHFDGHV²RI� DFFHVV� WR� %'¶V� SURSULHWDU\� SURGXFW� GHVLJQV� DQG�

UHVHDUFK�GDWD�LQ�IORZ�F\WRPHWU\���-XGLFLDO�LQWHUYHQWLRQ�LV�UHTXLUHG�WR�KROG�&\WHN�DQG�WKH�,QGLYLGXDO�

'HIHQGDQWV�UHVSRQVLEOH�IRU�WKLV�WKHIW�RI�%'¶V�FULWLFDO�WUDGH�VHFUHWV��IRU�WKHLU�XQIDLU�DFWV�GHVLJQHG�WR�

KDUP�%'¶V�5	'�HIIRUWV�DQG�LQGXFH�WKH�,QGLYLGXDO�'HIHQGDQWV�WR�EUHDFK�WKHLU�FRQWUDFWXDO�REOLJDWLRQV�

WR�%'��DQG�WR�SUHYHQW�&\WHN�IURP�FRQWLQXLQJ�LWV�GHYHORSPHQW�DQG�VDOH�RI�FRPSHWLQJ�SURGXFWV�DQG�

XQDXWKRUL]HG�VHUYLFH��UHSDLU��DQG�XSJUDGH�RI�%'�SURGXFWV��WKURXJK�ZURQJIXO��LPSURSHU��DQG�LOOHJDO�

PHDQV��

3$57,(6�

��� %'�LV�D�FRUSRUDWLRQ�GXO\�RUJDQL]HG�XQGHU�WKH�ODZV�RI�WKH�6WDWH�RI�1HZ�-HUVH\��DQG�

PDLQWDLQV�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�DW���%HFWRQ�'ULYH��)UDQNOLQ�/DNHV��1HZ�-HUVH\��������

��� %'�LV�D�PHGLFDO�WHFKQRORJ\�FRPSDQ\�WKDW�VHUYHV�KHDOWKFDUH�LQVWLWXWLRQV��OLIH�VFLHQFH�

UHVHDUFKHUV��FOLQLFDO�ODERUDWRULHV��LQGXVWU\��DQG�WKH�JHQHUDO�SXEOLF���%'�PDQXIDFWXUHV�DQG�VHOOV�D�EURDG�

UDQJH�RI�PHGLFDO�VXSSOLHV��GHYLFHV��ODERUDWRU\�HTXLSPHQW��DQG�GLDJQRVWLF�SURGXFWV���%'�KDV�RIILFHV�

LQ�DSSUR[LPDWHO\����FRXQWULHV�ZRUOGZLGH��
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��� 'HIHQGDQW�&\WHN�%LRVFLHQFHV�,QF��LV�D�'HODZDUH�FRUSRUDWLRQ�ZLWK�LWV�SULQFLSDO�SODFH�

RI�EXVLQHVV�ORFDWHG�DW�������/DQGLQJ�3NZ\��)UHPRQW��&DOLIRUQLD����������

���� &\WHN�PDQXIDFWXUHV�FRPSRQHQWV�IRU�LWV�IORZ�F\WRPHWHU�SURGXFWV�LQ�&KLQD���

���� <DQ�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV�LV������(OVQDE�&RXUW��3OHDVDQWRQ��&DOLIRUQLD���������%'�HPSOR\HG�<DQ�IURP�DSSUR[LPDWHO\�

-DQXDU\����������XQWLO�KLV�GHSDUWXUH�RQ�-DQXDU\�������������

���� &\WHN�KLUHG�<DQ�VKRUWO\�DIWHU�KLV�GHSDUWXUH�IURP�%'��DQG�<DQ�LV�SUHVHQWO\�HPSOR\HG�

DV�&\WHN¶V�&KLHI�7HFKQRORJ\�2IILFHU���

���� 5LOH\�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ����� 6XQQ\� 9LVWD� 'ULYH�� 6DQ� -RVH�� &DOLIRUQLD� ������� � %'� HPSOR\HG� 5LOH\� IURP�

DSSUR[LPDWHO\�-XQH������XQWLO�KLV�GHSDUWXUH�RQ�-DQXDU\�����������

���� &\WHN� KLUHG�5LOH\� LQ� RU� DERXW� )HEUXDU\� ������ DQG�5LOH\� LV� SUHVHQWO\� HPSOR\HG� DW�

&\WHN�DV�D�*HQHUDO�0DQDJHU��

���� 9UDQH�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ���� 1HYDGD� $YHQXH�� 6DQ� -RVH�� &DOLIRUQLD� ������� � %'� HPSOR\HG� 9UDQH� IURP�

DSSUR[LPDWHO\�2FWREHU����������XQWLO�KLV�GHSDUWXUH�RQ�$SULO�����������

���� 9UDQH�LV�SUHVHQWO\�HPSOR\HG�DW�&\WHN�DV�D�6WDII�6SHFLDOLVW��)OXLG�'\QDPLFV��

���� =KDQJ�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ����� 'XQIRUG� :D\�� 6DQWD� &ODUD�� &DOLIRUQLD� ������� � %'� HPSOR\HG� =KDQJ� IURP�

DSSUR[LPDWHO\�-DQXDU\���������XQWLO�KLV�GHSDUWXUH�RQ�$SULO�����������

���� &\WHN�KLUHG�=KDQJ�LQ�������DQG�=KDQJ�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�D�VRIWZDUH�

GHYHORSHU��

���� *RQJ�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ����� 6LOYHUODQG� 'ULYH�� 6DQ� -RVH�� &DOLIRUQLD� ������� � %'� HPSOR\HG� *RQJ� IURP�

DSSUR[LPDWHO\�-XQH���������XQWLO�KLV�GHSDUWXUH�LQ�0D\�������

���� &\WHN�KLUHG�*RQJ�LQ�RU�DERXW�0D\�������DQG�*RQJ�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�

DV�'LUHFWRU�RI�6RIWZDUH�'HYHORSPHQW��
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���� =KRQJ�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ���� 0DQKDWWDQ� 3ODFH�� 6DQ� -RVH�� &DOLIRUQLD� ������� � %'� HPSOR\HG� =KRQJ� IURP�

DSSUR[LPDWHO\�0DUFK����������XQWLO�KLV�GHSDUWXUH�RQ�-DQXDU\�����������

���� &\WHN�KLUHG�=KRQJ�LQ�RU�DERXW�-DQXDU\�������DQG�=KRQJ�LV�SUHVHQWO\�HPSOR\HG�E\�

&\WHN�DV�LWV�&KLQD�%XVLQHVV�0DQDJHU��

���� -DLPHV�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV�LV������0RQWHFLWR�$YH���$SW������0RXQWDLQ�9LHZ��&DOLIRUQLD���������%'�HPSOR\HG�-DLPHV�

IURP�DSSUR[LPDWHO\������XQWLO�KHU�GHSDUWXUH�RQ�$SULO�����������

���� &\WHN�KLUHG�-DLPHV�LQ�RU�DERXW�-XO\�������DQG�-DLPHV�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�

DV�DQ�DSSOLFDWLRQ�VSHFLDOLVW��

���� 5HLQLQ�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV� LV� ���'RUFKHVWHU� 'ULYH��0RXQWDLQ�9LHZ�� &DOLIRUQLD� ������� � %'� HPSOR\HG� 5HLQLQ� IURP�

DSSUR[LPDWHO\�2FWREHU����������XQWLO�KLV�GHSDUWXUH�RQ�-XQH�����������

���� &\WHN�KLUHG�5HLQLQ�LQ�RU�DERXW�-XO\�������DQG�5HLQLQ�LV�SUHVHQWO\�HPSOR\HG�DV�&\WHN¶V�

'LUHFWRU�RI�0DUNHWLQJ��

���� 6KRRN�LV�DQ�LQGLYLGXDO�FXUUHQWO\�UHVLGLQJ�LQ�WKH�6WDWH�RI�&DOLIRUQLD��ZKRVH�ODVW�NQRZQ�

DGGUHVV�LV�����9LFDU�/DQH��6DQ�-RVH��&DOLIRUQLD���������%'�HPSOR\HG�6KRRN�IURP�DSSUR[LPDWHO\�

2FWREHU����������XQWLO�KHU�GHSDUWXUH�RQ�2FWREHU�����������

���� &\WHN�KLUHG�6KRRN�LQ�RU�DERXW�1RYHPEHU�������DQG�6KRRN�LV�SUHVHQWO\�HPSOR\HG�E\�

&\WHN�DV�D�6\VWHPV�(QJLQHHU��

-85,6',&7,21�$1'�9(18(�

���� -XULVGLFWLRQ�LV�EDVHG�XSRQ����8�6�&���������D�����LQ�WKDW�WKHUH�LV�FRPSOHWH�GLYHUVLW\�

RI�FLWL]HQVKLS�EHWZHHQ�WKH�SDUWLHV�DQG�WKH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV���������������

���� -XULVGLFWLRQ� LV� DOVR� EDVHG� RQ� ���8�6�&�� ������� DQG�%'¶V� FODLPV� XQGHU� ���8�6�&��

������������et seq.��IRU�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV�XQGHU�WKH�'HIHQG�7UDGH�6HFUHWV�$FW����

���� 7KLV�&RXUW�KDV�VXSSOHPHQWDO�MXULVGLFWLRQ�SXUVXDQW�WR����8�6�&��������RYHU�DOO�RWKHU�

FODLPV�WKDW�GR�QRW�DULVH�XQGHU�WKH�&RQVWLWXWLRQ��ODZV��RU�WUHDWLHV�RI�WKH�8QLWHG�6WDWHV�EHFDXVH�WKH\�

LQYROYH�D�FRPPRQ�QXFOHXV�RI�RSHUDWLYH�IDFW��
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���� 9HQXH�LV�SURSHU�ZLWKLQ�WKLV�GLVWULFW�EHFDXVH��DV�VHW�IRUWK�DERYH��DOO�'HIHQGDQWV�UHVLGH�

LQ�WKLV�-XGLFLDO�'LVWULFW���,Q�DGGLWLRQ��D�VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�

FODLPV�DOOHJHG�LQ�WKLV�&RPSODLQW�RFFXUUHG�LQ�WKLV�-XGLFLDO�'LVWULFW���9HQXH�LV�WKHUHIRUH�SURSHU�LQ�WKH�

8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�1RUWKHUQ�'LVWULFW�RI�&DOLIRUQLD�SXUVXDQW�WR����8�6�&���������E�����

DQG������

)$&78$/�$//(*$7,216�

$�� %'�$QG�,WV�3URGXFWV�DQG�6HUYLFHV�

���� )RXQGHG� LQ� ����� DQG� KHDGTXDUWHUHG� LQ� )UDQNOLQ�/DNHV��1HZ� -HUVH\��%'� HPSOR\V�

PRUH�WKDQ��������DVVRFLDWHV�LQ�DSSUR[LPDWHO\����FRXQWULHV�WKURXJKRXW�WKH�ZRUOG���%'�LV�DPRQJ�WKH�

ZRUOG¶V�OHDGLQJ�VXSSOLHUV�RI�PHGLFDO�GHYLFHV�DQG�LV�D�OHDGLQJ�LQQRYDWRU�LQ�LQMHFWLRQ��DQG�LQIXVLRQ�

EDVHG�GUXJ�GHOLYHU\��DQG�KDV�EHHQ�VLQFH�������ZKHQ�WKH�&RPSDQ\�EXLOW�WKH�ILUVW�HYHU�IDFLOLW\�LQ�WKH�

8�6��WR�PDQXIDFWXUH�QHHGOHV�DQG�V\ULQJHV��

���� %'��ZLWK�LWV�RYHUDUFKLQJ�YLVLRQ�WR�LPSURYH�RXWFRPHV�IRU�SDWLHQWV��IRFXVHV�LWV�EXVLQHVV�

RQ�LPSURYLQJ�GUXJ�GHOLYHU\��HQKDQFLQJ�WKH�TXDOLW\�DQG�VSHHG�RI�GLDJQRVLQJ�LQIHFWLRXV�GLVHDVHV�DQG�

FDQFHUV�� DQG� DGYDQFLQJ� UHVHDUFK�� GLVFRYHU\�� DQG� SURGXFWLRQ� RI� QHZ� GUXJV� DQG� YDFFLQHV�� � %'¶V�

FDSDELOLWLHV�DUH�LQVWUXPHQWDO�LQ�FRPEDWLQJ�PDQ\�RI�WKH�ZRUOG¶V�PRVW�SUHVVLQJ�GLVHDVHV�E\�LGHQWLI\LQJ�

DQG�GHYHORSLQJ�QH[W�JHQHUDWLRQ�in vitro�GLDJQRVWLF�WHFKQRORJLHV�IRU�VHWWLQJV�UDQJLQJ�IURP�KRVSLWDO�

FOLQLFDO�ODEV�WR�ILHOGV�ZLWK�PLQLPDO�KHDOWKFDUH�LQIUDVWUXFWXUH���$V�SDUW�RI�LWV�GHYHORSPHQW�HIIRUWV��%'�

EURDGO\�ORRNV�DW�QRYHO�VDPSOH�SURFHVVLQJ�DQG�GHWHFWLRQ�WHFKQRORJLHV�WKDW�KHOS�VSHHG�UHVXOWV��UHGXFH�

FRVW�� LQFUHDVH� DFFXUDF\�� DQG� SURYLGH� QHZ� W\SHV� RI� FOLQLFDOO\� DFWLRQDEOH� LQIRUPDWLRQ�� � %'� VHUYHV�

KHDOWKFDUH� LQVWLWXWLRQV�� OLIH� VFLHQFH� UHVHDUFKHUV�� FOLQLFDO� ODERUDWRULHV�� WKH�SKDUPDFHXWLFDO� LQGXVWU\��

DQG�WKH�JHQHUDO�SXEOLF���+RPHJURZQ�LQQRYDWLRQ�KDV�EHHQ�FULWLFDO�WR�%'¶V�LQQRYDWLRQ�DQG�FRPSHWLWLYH�

DGYDQWDJHV����

���� 7KURXJK� LWV� %'� %LRVFLHQFHV� �³%'%´�� EXVLQHVV� XQLW�� %'� SURYLGHV� FRQWLQXRXV�

DGYDQFHPHQW�LQ�WKH�VFLHQFH�DQG�DSSOLFDWLRQV�DVVRFLDWHG�ZLWK�FHOOXODU�DQDO\VLV�DQG�SURGXFWV�WKDW�KHOS�

JURZ�OLYLQJ�FHOOV�DQG�WLVVXH���$PRQJ�RWKHU�SURGXFWV��%'%�IRFXVHV�RQ�UHVHDUFK��GHYHORSPHQW��DQG�

SURGXFWLRQ�RI�IORZ�F\WRPHWHUV���%'%�HPSOR\V�DSSUR[LPDWHO\�������DVVRFLDWHV�LQ�LWV�6DQ�-RVH�ORFDWLRQ�

�WKH�³6DQ�-RVH�)DFLOLW\´���ZKLFK�KDV�SULPDU\�UHVSRQVLELOLW\�IRU�5	'��PDUNHWLQJ��VDOHV��ILQDQFH��DQG�
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FXVWRPHU�VHUYLFH�IRU�IORZ�F\WRPHWHUV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�LQVWUXPHQWV��UHDJHQWV��FHOO�FXOWXUH��

DQG�DSSOLFDWLRQV��

%�� )ORZ�&\WRPHWU\�

���� )ORZ� F\WRPHWU\�LV� D� ODVHU�EDVHG�� ELRSK\VLFDO� WHFKQRORJ\� WKDW� LV� HPSOR\HG� LQ�FHOO�

FRXQWLQJ��FHOO� VRUWLQJ��ELRPDUNHU�GHWHFWLRQ�� DQG�SURWHLQ� HQJLQHHULQJ�� � $� IORZ� F\WRPHWHU�

VXVSHQGV�FHOOV�ZLWK�IOXRUHVFHQW�ODEHOV��³G\HV´��LQ�D�VWUHDP�RI�IOXLG�DQG�SDVVHV�WKHP�LQGLYLGXDOO\�SDVW�

RQH� RU� PRUH� ODVHUV� DQG� RSWLFDO� GHWHFWLRQ� FLUFXLWU\�� � 7KH� UHVXOWLQJ� IOXRUHVFHQFH� LV� GHWHFWHG� DQG�

PHDVXUHG�WR�GHWHUPLQH�YDULRXV�SURSHUWLHV�RI�WKH�FHOOV��ZKLFK�FDQ�LQ�WXUQ�SURYLGH�FULWLFDO�LQIRUPDWLRQ�

DERXW�KXPDQ�GLVHDVHV�DQG�KHDOWK��

���� )ORZ�F\WRPHWU\�LV�ZLGHO\�XVHG�IRU�PHGLFDO�GLDJQRVHV��UHVHDUFK��FOLQLFDO�SUDFWLFH��DQG�

FOLQLFDO�WULDOV���,W�KDV�EHHQ�XVHG�VXFFHVVIXOO\�WR�GLDJQRVH��FODVVLI\��DQG�HYDOXDWH�WKH�ULVN�RI�UHFXUUHQFH�

RI�FHUWDLQ�FDQFHUV��LQFOXGLQJ�FHUWDLQ�FDQFHUV�LQ�WKH�EORRG��VXFK�DV�OHXNHPLD��DQG�KDV�DOVR�EHHQ�XVHG�

LQ�VWHP�FHOO�WUDQVSODQWDWLRQ���)ORZ�F\WRPHWU\�LV�D�SRZHUIXO�UHVHDUFK�WRRO�XVHG�IRU�D�ZLGH�YDULHW\�RI�

UHVHDUFK�SXUSRVHV�LQFOXGLQJ�FDQFHU�UHVHDUFK��LPPXQH�IXQFWLRQ�UHVHDUFK��DQG�RWKHU�IRUPV�RI�FHOOXODU�

DQDO\VLV��

���� 7KH�SURSHUWLHV�PHDVXUHG�LQ�IORZ�F\WRPHWU\�LQFOXGH�WKH�UHODWLYH�VL]H�RI�D�SDUWLFOH��DV�

ZHOO� DV� LWV� UHODWLYH�JUDQXODULW\�RU� LQWHUQDO� FRPSOH[LW\�� DQG� UHODWLYH� IOXRUHVFHQFH� LQWHQVLW\�� �7KHVH�

FKDUDFWHULVWLFV�DUH�GHWHUPLQHG�XVLQJ�DQ�RSWLFDO�WR�HOHFWURQLF�FRXSOLQJ�V\VWHP�WKDW�UHFRUGV�KRZ�WKH�

FHOO�RU�SDUWLFOH�VFDWWHUV�LQFLGHQW�ODVHU�OLJKW�DQG�HPLWV�IOXRUHVFHQFH��

���� 7KH�ILUVW�IOXRUHVFHQFH�EDVHG�IORZ�F\WRPHWU\�GHYLFH�ZDV�GHYHORSHG�LQ�������DQG�LQ�

������%'� LQWURGXFHG� WKH� ILUVW� FRPPHUFLDO� IORZ�F\WRPHWHU�� �%'�KDV� UHFHLYHG�VLJQLILFDQW� LQGXVWU\�

SUDLVH�IRU�LWV�H[FHOOHQFH�LQ�WKH�IORZ�F\WRPHWU\�VSDFH��LQFOXGLQJ�/LIH�6FLHQFH�,QGXVWU\�$ZDUGV�IRU�

%HVW�1HZ�3URGXFW�LQ�&HOOXODU�5HVHDUFK�DQG�VLPLODU�DZDUGV�LQ�PXOWLSOH�\HDUV��DV�ZHOO�DV�RYHU�����

8�6��SDWHQWV�UHODWHG�WR�IORZ�F\WRPHWU\��

���� ,Q�DGGLWLRQ�WR�LWV�SDWHQW�SRUWIROLR��%'�SRVVHVVHV�FRQILGHQWLDO��QRQ�SXEOLF��WUDGH�VHFUHW�

LQIRUPDWLRQ�UHODWHG�WR�IORZ�F\WRPHWU\���%'¶V�SROLF\�LV�WR�VHHN�SDWHQWV�RQ�SDWHQWDEOH�WHFKQRORJLHV�WKDW�

DUH�SXEOLFO\�GLVFORVHG�RU�UHDGLO\�DVFHUWDLQDEOH�WKURXJK�SURSHU�PHDQV�IURP�WKH�SURGXFWV�LW�VHOOV��ZKLOH�
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UHWDLQLQJ�DV�WUDGH�VHFUHWV�WKH�YDOXDEOH�WHFKQRORJ\�DQG�LQIRUPDWLRQ�WKDW�ZRXOG�UHPDLQ�VHFUHW�EHFDXVH�

LW�ZRXOG�QRW�EH�SXEOLFO\�GLVFORVHG�RU�UHDGLO\�DVFHUWDLQDEOH�E\�SURSHU�PHDQV�LQ�D�%'�SURGXFW��

���� 'HYHORSPHQW�RI�QHZ�IORZ�F\WRPHWHUV�RIWHQ�UHTXLUHV�\HDUV�RI�5	'�DQG�KXQGUHGV�RI�

WKRXVDQGV�RU�PLOOLRQV�RI�GROODUV���)ORZ�F\WRPHWU\�LQYROYHV�PXOWLSOH�VFLHQWLILF�GLVFLSOLQHV��LQFOXGLQJ�

SK\VLFV��FKHPLVWU\��ELRORJ\��IOXLGLFV��RSWLFV��HOHFWULFDO�HQJLQHHULQJ��DQG�FRPSXWHU�VFLHQFH��

���� $� IORZ� F\WRPHWHU� LQFOXGHV� IRXU� PDLQ� V\VWHPV�� IOXLGLFV�� RSWLFV�� HOHFWURQLFV�� DQG�

VRIWZDUH��

���� 7KH�IOXLGLFV�V\VWHP�RI�D� IORZ�F\WRPHWHU� LV� UHVSRQVLEOH� IRU� WUDQVSRUWLQJ� WKH�VDPSOH�

IURP�WKH�VDPSOH�WXEH�WR�WKH�IORZ�FHOO�VXUURXQGHG�E\�VKHDWK�IOXLG��ZKLFK�FHQWHUV�WKH�FHOOV�LQ�WKH�IORZ�

FHOO�DQG�SDVW�WKH�ODVHU�DQG�GHWHFWRU��

���� 7KH�RSWLFV�V\VWHP�FRQVLVWV�RI�ODVHUV�WR�LOOXPLQDWH�WKH�SDUWLFOHV�LQ�WKH�VDPSOH�VWUHDP�

DQG�RSWLFDO�ILOWHUV�WR�GLUHFW�WKH�UHVXOWLQJ�OLJKW�VLJQDOV�WR�WKH�DSSURSULDWH�GHWHFWRUV��

���� 7KH�HOHFWURQLFV�V\VWHP�FRQYHUWV�WKH�GHWHFWHG�OLJKW�VLJQDOV�LQWR�HOHFWURQLF�VLJQDOV�WKDW�

FDQ�EH�SURFHVVHG�E\�D�FRPSXWHU���

���� 7KH� VRIWZDUH� V\VWHPV� LQFOXGH� DOJRULWKPV� IRU� VHWWLQJ� XS� D� IORZ� F\WRPHWHU� DQG� IRU�

SURFHVVLQJ� DQG� LQWHUSUHWLQJ� WKH� UHVXOWLQJ� GDWD�� �7KLV� LQFOXGHV� DOJRULWKPV� UHODWHG� WR� SDQHO� GHVLJQ��

ZKLFK�LQYROYHV�WKH�SURSHU�FKRLFH�RI�VSHFLDO�G\HV�WR�SURGXFH�UHOLDEOH�GDWD��

���� ,Q�D�IORZ�F\WRPHWHU��ZKHQ�FHOOV�SDVV�WKURXJK�WKH�ODVHU�LQWHUFHSWV��WKH\�VFDWWHU�ODVHU�

OLJKW�DQG�DQ\�IOXRUHVFHQW�PROHFXOHV�RQ�WKH�FHOOV�IOXRUHVFH���7KH�VFDWWHUHG�DQG�IOXRUHVFHQW�OLJKW�LV�WKHQ�

FROOHFWHG�E\�DSSURSULDWHO\�SRVLWLRQHG�OHQVHV���$�FRPELQDWLRQ�RI�EHDP�VSOLWWHUV�DQG�ILOWHUV�VWHHUV�WKH�

VFDWWHUHG� DQG� IOXRUHVFHQW� OLJKW� WR� WKH� DSSURSULDWH� GHWHFWRUV�� DQG� WKH� GHWHFWRUV� SURGXFH� HOHFWURQLF�

VLJQDOV�SURSRUWLRQDO�WR�WKH�RSWLFDO�VLJQDOV�VWULNLQJ�WKHP���'DWD�DUH�FROOHFWHG�RQ�HDFK�SDUWLFOH�RU�HYHQW��

DQG�VWRUHG�LQ�WKH�FRPSXWHU���7KH�FKDUDFWHULVWLFV�RU�SDUDPHWHUV�RI�HDFK�HYHQW�DUH�EDVHG�RQ�LWV�OLJKW�

VFDWWHULQJ�DQG�IOXRUHVFHQW�SURSHUWLHV���7KLV�GDWD�FDQ�WKHQ�EH�DQDO\]HG�WR�SURYLGH�LQIRUPDWLRQ�DERXW�

VXESRSXODWLRQV�ZLWKLQ�WKH�VDPSOH��

���� ,Q�VSHFWUDO�IORZ�F\WRPHWU\��WKH�IOXRUHVFHQW�OLJKW�LV�VHQW�WR�D�VSHFWURJUDSK�LQ�ZKLFK�WKH�

OLJKW�VLJQDO�LV�GLVSHUVHG�DQG�PHDVXUHG�DV�D�VSHFWUXP�RQ�WKH�PXOWLFKDQQHO�GHWHFWRU�� �6SHFWUDO�IORZ�

F\WRPHWU\� GLVWLQJXLVKHV� WKH� VKDSHV� RI� HPLVVLRQ� VSHFWUD� DORQJ� D� ODUJH� UDQJH� RI� FRQWLQXRXV�
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ZDYHOHQJWKV���7KH�GDWD�LV�DQDO\]HG�ZLWK�DQ�DOJRULWKP�WKDW�UHSODFHV�FRPSHQVDWLRQ�PDWULFHV�DQG�WUHDWV�

DXWR�IOXRUHVFHQFH�DV�DQ�LQGHSHQGHQW�SDUDPHWHU��

&�� %'¶V�)ORZ�&\WRPHWHUV�$QG�7UDGH�6HFUHWV�

���� %'� FXUUHQWO\� PDNHV� DQG� VHOOV� PXOWLSOH� OLQHV� RI� IORZ� F\WRPHWHUV� DQG� DVVRFLDWHG�

SURGXFWV�� � 7KHVH� LQFOXGH� WKH� %'� )$&6$ULD70�� %'� )$&6/\ULF70�� %'� $FFXUL70�� %'�

)$&6&HOHVWD70�� %'� /65)RUWHVVD70�� DQG� %'� )$&6\PSKRQ\70� OLQHV� RI� IORZ� F\WRPHWHUV�� � )RU�

GHFDGHV�� %'¶V� IORZ� F\WRPHWHU� SURGXFWV� KDYH� EHHQ� RQ� WKH� FXWWLQJ� HGJH� RI� LQQRYDWLRQ�� KLJKO\�

VXFFHVVIXO��DQG�UHSXWDEOH��DQG�DUH�VRXJKW�DIWHU�IRU�WKHLU�TXDOLW\�DQG�UHOLDELOLW\���

���� %'� XVHV� FRQILGHQWLDO� FRGH� LQ� WKH� VRIWZDUH� WKDW� LWV� FXVWRPHUV� XVH� WR� UXQ� LWV� IORZ�

F\WRPHWHUV���7KLV�%'�FRGH�SURYLGHV�FRQWURO�RYHU�WKH�F\WRPHWHU¶V�KDUGZDUH��ZKLFK�LQ�WXUQ�FDUULHV�RXW�

WKH�DFWXDO�IXQFWLRQV�RI�WKH�IORZ�F\WRPHWHU���7KLV�%'�FRGH�LQVWUXFWV�WKH�F\WRPHWHU�KRZ�WR�IXQFWLRQ��

WKXV�SHUIRUPLQJ�FRQWURO��PRQLWRULQJ�� DQDO\VLV�� DQG�GDWD�PDQLSXODWLRQ� IXQFWLRQV�RI� WKH� F\WRPHWHU���

7KLV�%'�FRGH�LV�FRQILGHQWLDO�DQG�SURSULHWDU\�DQG�FRQVWLWXWHV�WUDGH�VHFUHW�LQIRUPDWLRQ���%'�DOVR�XVHV�

FRQILGHQWLDO� DOJRULWKPV� IRU� SDQHO� GHVLJQ��ZKLFK� DOORZ� IRU� HIIHFWLYH� VHOHFWLRQ� RI� G\HV�� �%'� WDNHV�

VXEVWDQWLDO�FDUH�LQ�NHHSLQJ�%'�FRGH�DQG�DOJRULWKPV�VHFUHW�DQG�RXW�RI�WKH�KDQGV�RI�LWV�FRPSHWLWRUV��

���� ,Q� URXJKO\� ������ %'� LQLWLDWHG� D� FRQILGHQWLDO� SURMHFW� DLPHG� DW� GHYHORSLQJ� D� IORZ�

F\WRPHWHU� ZLWK� VSHFWUDO� DQDO\VLV� FDSDELOLWLHV�� � 7KLV� SURMHFW� ZDV� NQRZQ� LQWHUQDOO\� DV� ³3URMHFW�

1HZWRQ�´�

���� %'� LQYHVWHG� VLJQLILFDQW� UHVRXUFHV� LQ� 3URMHFW� 1HZWRQ�� LQFOXGLQJ�PXOWLSOH� \HDUV� RI�

UHVHDUFK��ILQDQFLDO�LQYHVWPHQW��DQG�VXEVWDQWLDO�SHUVRQQHO�WLPH���%'�GHYHORSHG�D�ZRUNLQJ�SURWRW\SH��

LQFOXGLQJ�D�SURFHVVLQJ�DOJRULWKP�WKDW�DOORZHG�LW�WR�SURFHVV�DQG�DQDO\]H�DVVD\�GDWD���7KH�VSHFLILF�ZD\V�

LQ�ZKLFK�%'¶V�DOJRULWKPV�SURFHVV�DQG�DQDO\]H�GDWD�DUH�SURSULHWDU\�DQG�FRQILGHQWLDO�DQG�FRQVWLWXWH�

WUDGH�VHFUHWV��DQG�%'�WDNHV�VXEVWDQWLDO�FDUH�LQ�NHHSLQJ�WKHVH�DOJRULWKPV�VHFUHW�DQG�RXW�RI�WKH�KDQGV�

RI�LWV�FRPSHWLWRUV��

���� 7KH� 5	'� UHODWHG� WR� WKLV� SRWHQWLDO� VSHFWUDO� IORZ� F\WRPHWHU� LQYROYHG� QHZ� DQG�

FRQILGHQWLDO� WHFKQRORJ\�� LQFOXGLQJ�DGYDQFHV� UHODWHG� WR�SDQHO� VHOHFWLRQ�DQG�GHYHORSPHQW�� IOXLGLFV��

VSHFWUDO�XQPL[LQJ��DQG�QHZ�VRIWZDUH�FRGH���7KHVH�DGYDQFHV��DORQH�DQG�LQ�FRPELQDWLRQ��ZRXOG�DOVR�
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EH�XVHIXO�IRU�QRQ�VSHFWUDO�IORZ�F\WRPHWU\�DSSOLFDWLRQV��LQFOXGLQJ�WKH�VHUYLFH��UHSDLU��DQG�XSJUDGH�RI�

H[LVWLQJ�DQG�IXWXUH�%'�SURGXFWV��

���� $V� D� %'� 3ULQFLSDO� (QJLQHHU� DQG� OHDGHU� RI� WKH� VSHFWUDO� IORZ� F\WRPHWU\� SURMHFW��

'HIHQGDQW�<DQ�SOD\HG�DQ� LQWHJUDO�SDUW� LQ�%'¶V� UHVHDUFK� DQG�GHYHORSPHQW�RI� WKLV�QHZ�SURMHFW� WR�

GHYHORS� D� IORZ� F\WRPHWHU� ZLWK� VSHFWUDO� DQDO\VLV�� � <DQ� KDG� DFFHVV� WR� %'¶V� FRQILGHQWLDO� 5	'�

LQIRUPDWLRQ�UHJDUGLQJ�3URMHFW�1HZWRQ��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�GHVLJQ�GUDZLQJV��SURWRW\SHV��DQG�

IOXLGLFV� GHVLJQ� GHWDLOV�� � <DQ� ZDV� FHQWUDO� WR� 3URMHFW� 1HZWRQ� VLQFH� LWV� LQFHSWLRQ� DQG� VSHQW�

DSSUR[LPDWHO\�WZR�\HDUV�ZRUNLQJ�RQ�LW��

���� $W�OHDVW�IRXU�RWKHU�,QGLYLGXDO�'HIHQGDQWV��LQFOXGLQJ�9UDQH��*RQJ��=KRQJ��DQG�-DLPHV��

ZRUNHG� RQ� 3URMHFW� 1HZWRQ� XQGHU� <DQ¶V� GLUHFWLRQ� DQG� KDG� DFFHVV� WR� %'¶V� FRQILGHQWLDO� 5	'�

LQIRUPDWLRQ��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�GHVLJQ�GUDZLQJV��SURWRW\SHV��VRIWZDUH�FRGH��DQG�IOXLGLFV�

GHVLJQ�GHWDLOV��

���� 7KH�RWKHU�,QGLYLGXDO�'HIHQGDQWV��LQFOXGLQJ�5LOH\��=KDQJ��DQG�6KRRN��ZRUNHG�RQ�RWKHU�

FRQILGHQWLDO�DQG�SURSULHWDU\�%'�IORZ�F\WRPHWU\�GHYHORSPHQW�SURMHFWV�DQG�KDG�DFFHVV�WR�DGGLWLRQDO�

FRQILGHQWLDO�DQG�SURSULHWDU\�5	'�LQIRUPDWLRQ��FRPSULVLQJ�FLUFXLW�GLDJUDPV��SURWRW\SHV�� VRIWZDUH�

FRGH��IOXLGLFV�GHVLJQV��DQG�PDUNHWLQJ�VWUDWHJLHV���7KLV�FRQILGHQWLDO�DQG�WUDGH�VHFUHW�LQIRUPDWLRQ�LV�

YDOXDEOH�IRU�DSSOLFDWLRQV�LQ�VSHFWUDO�IORZ�F\WRPHWU\�DV�ZHOO�DV�QRQ�VSHFWUDO�IORZ�F\WRPHWU\��LQFOXGLQJ�

VHUYLFH��UHSDLU��DQG�XSJUDGHV�RI�IORZ�F\WRPHWU\�SURGXFWV��

���� $OO�RI�WKH�,QGLYLGXDO�'HIHQGDQWV�DOVR�ZRUNHG�RQ�%'�IORZ�F\WRPHWHU�SURGXFWV�DVLGH�

IURP� 3URMHFW� 1HZWRQ�� ZKLFK� DOVR� LQYROYHG� %'¶V� FRQILGHQWLDO�� SURSULHWDU\�� DQG� WUDGH� VHFUHW�

LQIRUPDWLRQ��

���� %'� GHYHORSHG� WKH� IROORZLQJ� WUDGH� VHFUHWV� WKDW�� XSRQ� LQIRUPDWLRQ� DQG� EHOLHI�� WKH�

,QGLYLGXDO�'HIHQGDQWV�LPSURSHUO\�WRRN�IURP�%'�DQG�EURXJKW�WR�&\WHN��DQG�WKDW�WKH\�DQG�&\WHN�XVHG�

DQG�FRQWLQXH�WR�XVH��

D�� 7UDGH�VHFUHWV�VSHFLILF�WR�3URMHFW�1HZWRQ�DQG�VSHFWUDO�IORZ�F\WRPHWU\���

L�� VSHFLILF�DOJRULWKPV�IRU�VSHFWUDO�GHFRQYROXWLRQ�DQG�VSHFWUDO�XQPL[LQJ��

XVHG�WR�SURFHVV�GDWD�IURP�VSHFWUDO�IORZ�F\WRPHWHUV���
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LL�� VRIWZDUH� PRGHOV� IRU� VLPXODWLQJ� RSHUDWLRQ� RI� WKH� 3URMHFW� 1HZWRQ�

F\WRPHWHU���

LLL�� SDQHO�GHVLJQV�IRU�FKRRVLQJ�UHDJHQWV�DQG�G\HV�WKDW�RSWLPL]H�F\WRPHWHU�

GDWD��

LY�� UHVXOWV�RI�%'¶V�UHVHDUFK�LQWR�DXWRPDWHG�SDQHO�GHVLJQ��

Y�� LQWHUQDO� SUHVHQWDWLRQV� DERXW� WKH� 1HZWRQ� DUFKLWHFWXUH� DQG� ³PRGXODU�

GHVLJQ´�IRU�LWV�FRPSRQHQWV��

YL�� VFKHPDWLFV�IRU�WKH�1HZWRQ�EUHDGERDUG���

YLL�� OLVWV� RI� VSHFLILF�PRGLILFDWLRQV� WR� IDFWRUV� IRU� RSWLPL]LQJ� GHVLJQ� RI� D�

VSHFWUDO�IORZ�F\WRPHWHU��LQFOXGLQJ�IDFWRUV�VXFK�DV�DQWLJHQ�DEXQGDQFH��

UHDJHQW�DEXQGDQFH��DXWRIOXRUHVFHQFH��DQG�EDVHOLQH�UHVWRUDWLRQ��

YLLL�� NQRZ�KRZ�UHJDUGLQJ�WKH�VSHFLILF�DVVHPEO\�DQG�SHUIRUPDQFH�RI�%'¶V�

ZRUNLQJ�SURWRW\SH��

E�� 7UDGH�VHFUHWV�UHODWLQJ�WR�WKH�KDUGZDUH�DQG�HOHFWURQLFV�FRPSRQHQWV�RI�%'�IORZ�

F\WRPHWHUV���

L�� WKH�GHVLJQV�IRU�)3*$V��ILHOG�SURJUDPPDEOH�JDWH�DUUD\V��IRU�WKH�%'�

$FFXUL70�&��F\WRPHWHU��

LL�� WKH�LQWHUIDFH�DQG�SURJUDPPLQJ�PRGHO�IRU�)3*$V�LQ�%'�F\WRPHWHUV��

LLL�� 2SHUDWLRQ�0HWKRG�6KHHWV��206��VKRZLQJ�DVVHPEO\� LQVWUXFWLRQV�IRU�

%'�F\WRPHWHU�SURGXFWV��ZLWK�FULWLFDO�SDUDPHWHUV��WRUTXH�VSHFLILFDWLRQV��

DQG�SDUW�QXPEHUV�QHHGHG�WR�FUHDWH�%'�SURGXFWV���

LY�� VSHFLILF� PHWKRGV� IRU� ³G\QDPLF� JDLQ� VZLWFKLQJ´� WR� GHWHFW� VPDOOHU�

HOHFWURQLF�VLJQDOV��

Y�� VSHFLILF� PHWKRGV� IRU� ODVHU� PRGXODWLRQ� DQG� GHPRGXODWLRQ� LQ� %'�

$FFXUL70�F\WRPHWHUV��

YL�� WKH� WUDQVGXFHU� ERDUG� GHVLJQ� DQG� WHVWLQJ� UHVXOWV� IRU� WKH� %'�

)$&6$ULD70�F\WRPHWHU��

YLL�� FLUFXLW�GLDJUDPV�VKRZLQJ�GHVLJQV�DQG�UHYLVLRQV�IRU�%'�F\WRPHWHUV��
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YLLL�� GHVLJQV�IRU�YDFXXP�EDVHG�IOXLGLFV�V\VWHPV�IRU� WKH�%'�)$&6$ULD70�

F\WRPHWHUV��

F�� 7UDGH�VHFUHWV�UHODWLQJ�WR�VRIWZDUH�IRU�%'�F\WRPHWHUV��

L�� VRXUFH�FRGH�IRU�%'¶V�³9LUWXDO�&\WRPHWHU´�VRIWZDUH�IRU�VLPXODWLQJ�WKH�

RSHUDWLRQ�RI�IORZ�F\WRPHWHUV��

LL�� VRXUFH� FRGH� DQG� UHTXLUHPHQWV� GRFXPHQWV� IRU� %'¶V� )$&6XLWH70�

VRIWZDUH�IRU�RSHUDWLQJ�%'�F\WRPHWHUV��

LLL�� FRPPXQLFDWLRQ�SURWRFROV�IRU�%'¶V�&\WRPHWHU�&RQWUROOHU�VRIWZDUH�IRU�

WKH�)$&6$ULD70�,,�DQG�)$&6&DQWR70�,,�F\WRPHWHUV��H[SODLQLQJ�KRZ�

GLIIHUHQW�FRPSRQHQWV�RI�%'¶V�F\WRPHWHUV�FRPPXQLFDWH��

LY�� IXQFWLRQDO�VSHFLILFDWLRQV�IRU�%'¶V�)$&6'LYD70�����VRIWZDUH��

Y�� GHVLJQV�IRU�%'¶V�SURSULHWDU\�&6	7��&\WRPHWHU�6HWXS�DQG�7UDFNLQJ��

VRIWZDUH��LQFOXGLQJ�VSHFLILFDWLRQV�IRU�&6	7������

YL�� FRPPXQLFDWLRQV� SURWRFROV� WKDW� GHVFULEH� KRZ� %'¶V� IORZ� F\WRPHWHU�

SURGXFWV�FRPPXQLFDWH�ZLWK�SHUVRQDO�FRPSXWHUV���

YLL�� VRXUFH�FRGH�IRU�PRGHOLQJ�F\WRPHWHUV��

YLLL�� VRXUFH�FRGH�VSHFLILFDWLRQV�IRU�%'¶V�$FFXUL70�F\WRPHWHUV��

L[�� VSHFLILFDWLRQV� IRU� IOXLGLFV� VRXUFH� FRGH�� LQFOXGLQJ� FRPPDQG� VHWV� IRU�

%'¶V�3URMHFW�1HZWRQ�SURWRW\SH��

G�� 7UDGH�VHFUHWV�UHODWLQJ�WR�WKH�ILUPZDUH�LQ�%'�F\WRPHWHUV���

L�� WKH� GHVLJQ� VSHFLILFDWLRQV� H[SODLQLQJ� WKH� DUFKLWHFWXUH� RI� WKH� %'�

$FFXUL70�ILUPZDUH��

LL�� WKH�GHVLJQ�VSHFLILFDWLRQV�IRU�ILUPZDUH�DQG�DUFKLWHFWXUH�IRU�WKH�IOXLGLFV�

FRPSRQHQWV� RI� %'¶V� FRQILGHQWLDO� ³/LEHUW\´� DQG� ³+DUDPEHH´�

F\WRPHWHU�GHYHORSPHQW�SURMHFWV��

LLL�� ILUPZDUH�FRQILJXUDWLRQ�ILOHV�IRU�%'¶V�)$&6'LYD70�F\WRPHWHUV��

LY�� ILUPZDUH� FRPPXQLFDWLRQ� SURWRFROV� IRU� %'¶V� )$&6$ULD70�

F\WRPHWHUV��
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Y�� IXQFWLRQDO�GHVFULSWLRQV�RI� ILUPZDUH� IRU� FHOO� VRUWHU�SURGXFWV�� XVHG� WR�

VHSDUDWH�GLIIHUHQW�FHOOV�WKDW�SDVV�WKURXJK�D�F\WRPHWHU��

H�� &RQILGHQWLDO�GDWD�VKRZLQJ�H[SHULPHQWDO�GDWD�DQG�UHVXOWV�IRU�%'�F\WRPHWHUV��

L�� SDQHO�GHVLJQ�GDWD�IRU�WKH�%'�)XVLRQ�$ULD70�F\WRPHWHU��

LL�� GDWD�ZLWK� UHVXOWV� RI� TXDOLW\� FRQWURO� H[SHULPHQWV�ZLWK�&6	7� EHDGV��

XVHG�WR�HYDOXDWH�F\WRPHWHU�SHUIRUPDQFH��

LLL�� VSHFLILFDWLRQV� IRU�EHDGV�DQG�G\HV�XVHG� WR�FDOLEUDWH� IORZ�F\WRPHWHUV��

LQFOXGLQJ�WKH�TXDQWLWLHV�RI�G\HV�DQG�SDUDPHWHUV�IRU�FDOLEUDWLRQ��

LY�� GDWD� IURP� SURWRW\SH� WHVW� UXQV� WKDW� DUH� XVHG� IRU� GHYHORSPHQW� DQG�

UHILQHPHQW��

I�� 7UDGH�VHFUHWV�UHODWLQJ�WR�%'¶V�PDUNHWLQJ��ILQDQFHV��DQG�FRPSHWLWLYH�VWUDWHJ\���

L�� %'¶V� LQWHUQDO� PDUNHWLQJ� SODQV� IRU� F\WRPHWHUV�� UHIOHFWLQJ� ILQDQFLDO�

SURMHFWLRQV� DQG� SURILW� PDUJLQV� IRU� ILVFDO� \HDUV� ����������� %'¶V�

³WDFWLFDO�SODQV´�IRU�F\WRPHWHU�SURGXFW�IDPLOLHV��DQG�%'¶V�VWUDWHJLHV�IRU�

GLIIHUHQW�PDUNHW�VHJPHQWV��

LL�� FRPSHWLWLYH� DQDO\VLV� RI� RWKHU� FRPSDQLHV¶� F\WRPHWHUV�� UHDJHQWV�� DQG�

FHOO�VRUWHUV���

LLL�� FXVWRPHU�VXUYH\�LQIRUPDWLRQ�IRU�%'�F\WRPHWHUV���

LY�� FRQILGHQWLDO�PDUNHW� UHVHDUFK� RQ� FRPSHWLQJ� SURGXFWV� WKDW� FXVWRPHUV�

ERXJKW��

Y�� FRQILGHQWLDO� VWUDWHJLF� DQDO\VLV� E\� WKLUG�SDUW\� FRQVXOWDQWV� WR� %'� RQ�

PDUNHW�RSSRUWXQLWLHV�IRU�PROHFXODU�FHOO�DQDO\VLV��

��FROOHFWLYHO\��³WKH�%'�7UDGH�6HFUHWV´���

���� 7KH�%'�7UDGH�6HFUHWV�FRQVWLWXWH�YDOXDEOH�DQG�FRQILGHQWLDO�LQIRUPDWLRQ�WKDW�FDQ�EH�

XVHG�LQGLYLGXDOO\�RU�LQ�FRPELQDWLRQ�WR�GHVLJQ��PDQXIDFWXUH��DQG�VHOO�FRPSHWLQJ�F\WRPHWHUV��JLYLQJ�

FRPSHWLWRUV�OLNH�&\WHN�DQ�XQIDLU�DGYDQWDJH�LQ�FUHDWLQJ�WKHLU�RZQ�SURGXFWV���7KH�%'�7UDGH�6HFUHWV�

ZRXOG�DOVR�JLYH�FRPSDQLHV� WKDW�RIIHU�F\WRPHWHU�UHSDLU�VHUYLFHV��XSJUDGH�VHUYLFHV��RU�UHSODFHPHQW�

FRPSRQHQWV��OLNH�&\WHN��DQ�XQIDLU�DGYDQWDJH�E\�UHYHDOLQJ�FRQILGHQWLDO�LQIRUPDWLRQ�DERXW�WKH�GHVLJQ�
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RI�%'¶V�F\WRPHWHUV��

���� 7KH�FRQILGHQWLDO�ILOHV�PLVDSSURSULDWHG�E\�'HIHQGDQWV��LQGLYLGXDOO\�DQG�DV�D�ZKROH��

FRQWDLQ� %'� 7UDGH� 6HFUHWV� DQG� ZHUH� LGHQWLILHG� RQ� UHPRYDEOH� PHGLD� WDNHQ� E\� WKH� ,QGLYLGXDO�

'HIHQGDQWV���,GHQWLI\LQJ�LQIRUPDWLRQ�IRU�WKH�UHPRYDEOH�PHGLD�LV�OLVWHG�LQ�([KLELW�$�DQG�ZDV�SURYLGHG�

WR�&\WHN��

���� 0DQ\� RI� WKH� ILOHV� WKDW� WKH� ,QGLYLGXDO� 'HIHQGDQWV� LPSURSHUO\� WRRN� IURP� %'� DUH�

H[SUHVVO\�PDUNHG�DV�FRQILGHQWLDO�DQG�QRW�IRU�GLVWULEXWLRQ�� �$V�H[DPSOHV��FLUFXLW�GLDJUDPV�WKDW�WKH�

,QGLYLGXDO�'HIHQGDQWV�LPSURSHUO\�WRRN�VWDWH��³7KLV�GUDZLQJ�DQG�WKH�LQIRUPDWLRQ�VHW�IRUWK�KHUHLQ�DUH�

WKH�SURSHUW\�>RI@�%HFWRQ�'LFNLQVRQ�,PPXQRF\WRPHWU\�6\VWHPV�� �3XEOLFDWLRQV��GXSOLFDWLRQ��RU�XVH�

QRW� DXWKRUL]HG� LQ� ZULWLQJ� LV� SURKLELWHG�´� � %'� LQWHUQDO� PDUNHWLQJ� SUHVHQWDWLRQV� VWDWH�� ³&RPSDQ\�

&RQILGHQWLDO�´�

���� %HFDXVH�RI�WKHLU�SRVLWLRQV�ZLWK�%'�LQ�LWV�6DQ�-RVH�)DFLOLW\��WKH�,QGLYLGXDO�'HIHQGDQWV�

KDG�DFFHVV�WR�%'¶V�GHVLJQ��VSHFLILFDWLRQV��PDQXIDFWXULQJ�SODQV��PDWHULDOV��SURFHVVHV��HTXLSPHQW��DQG�

FXVWRPHU�OLVWV�IRU�DOO�SURGXFWV�LQ�ZKLFK�WKH�6DQ�-RVH�)DFLOLW\�PDLQWDLQV�UHVSRQVLELOLW\��LQFOXGLQJ�%'¶V�

F\WRPHWHU�SURGXFWV��

���� 7KH� %'� 7UDGH� 6HFUHWV� ZHUH� GHYHORSHG� E\� %'� LQ� WKH� FRXUVH� RI� LWV� EXVLQHVV� DW�

VLJQLILFDQW�WLPH��HIIRUW��DQG�H[SHQVH��DQG�%'�LQYHVWV�VLJQLILFDQW�DGGLWLRQDO�WLPH��HIIRUW��DQG�H[SHQVH�

WR�NHHS�WKLV�LQIRUPDWLRQ�VHFUHW��

���� %'¶V� FRQILGHQWLDO� DQG� SURSULHWDU\� LQIRUPDWLRQ²LQFOXGLQJ�� QRWDEO\�� WKH�%'�7UDGH�

6HFUHWV�FRQWDLQHG�LQ� WKH�ILOHV� WDNHQ�E\�,QGLYLGXDO�'HIHQGDQWV²LV�QRW�JHQHUDOO\�NQRZQ�RXWVLGH�RI�

%'��

���� %'¶V�FRPSHWLWLYH�SRVLWLRQ�UHVWV�RQ�FRQWLQXDOO\�HQKDQFLQJ�SURGXFW�GHYHORSPHQW�DQG�

RQ�D�VWURQJ�DQG�FRQVLVWHQW�5	'�DSSURDFK�IRXQGHG�RQ�FRQILGHQWLDOLW\�DQG�SURWHFWLRQ�RI�LQWHOOHFWXDO�

SURSHUW\�LQ�D�KLJKO\�FRPSHWLWLYH�ILHOG����

'�� %'¶V�(IIRUWV�7R�3URWHFW�WKH�&RQILGHQWLDOLW\�RI�WKH�%'�7UDGH�6HFUHWV�

���� %'� KDV� H[SHQGHG� VLJQLILFDQW� DPRXQWV� RI� WLPH�� HIIRUW�� PRQH\�� DQG� UHVRXUFHV� WR�

SUHVHUYH�DQG�PDLQWDLQ�WKH�VHFUHF\�RI�WKH�%'�7UDGH�6HFUHWV��LQFOXGLQJ�WKURXJK�SROLFLHV��SURFHGXUHV��
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WUDLQLQJ�SURJUDPV��DQG�V\VWHPV�WKDW�SURWHFW�WKLV�LQIRUPDWLRQ�IURP�GLVFORVXUH�WR�RWKHUV�DQG�IURP�XVH�

E\�DQ\�RQH�IRU�SXUSRVHV�RWKHU�WKDQ�%'¶V�LQWHUHVW��

���� %'� HPSOR\HHV� H[HFXWH� DQ� (PSOR\HH� $JUHHPHQW� ZLWK� %'�� HVWDEOLVKLQJ� WKH�

HPSOR\HH¶V�UHVSRQVLELOLW\�UHJDUGLQJ�%'¶V�WUDGH�VHFUHWV�DQG�FRQILGHQWLDO�LQIRUPDWLRQ����

���� ,QGLYLGXDO�'HIHQGDQWV�<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�

H[HFXWHG�DQ�(PSOR\HH�$JUHHPHQW�� �$V�VXFK��HDFK�RI�WKHVH�,QGLYLGXDO�'HIHQGDQWV�ZDV�DZDUH�WKDW�

WKH\�ZHUH�ERXQG�E\�VXFK�DQ�DJUHHPHQW���,Q�DGGLWLRQ�WR�RWKHU�FRUSRUDWH�SROLFLHV��'HIHQGDQW�5LOH\�DOVR�

KDG� DQ� DFNQRZOHGJHG� GXW\� WR� DYRLG� GLVFORVLQJ� RU� PLVXVLQJ� %'¶V� WUDGH� VHFUHWV� DQG� FRQILGHQWLDO�

LQIRUPDWLRQ��

���� %'�KDV�SROLFLHV�DQG�SURFHGXUHV�FRQFHUQLQJ�LQIRUPDWLRQ�DQG�GDWD�VHFXULW\�WKDW�VWDWHG��

LQ� UHOHYDQW� SDUW�� WKDW� RQO\� WKH� VRIWZDUH� SURYLGHG� DQG� LQVWDOOHG� E\�%'�ZDV� DOORZHG� RQ� HPSOR\HH�

FRPSXWHUV��DQG�WKDW�GDWD�DQG�LQIRUPDWLRQ�RQ�WKH�%'�,QIRUPDWLRQ�6\VWHP�1HWZRUN�DUH�SURSULHWDU\�

DQG�FRQILGHQWLDO���

���� %'�HPSOR\HHV�DUH�UHPLQGHG�RI�WKHVH�SROLFLHV�ZKHQ�WKH\�VLJQ�LQWR�WKH�%'�V\VWHP��DV�

UHIOHFWHG�LQ�PHVVDJHV�VXFK�DV�WKLV�RQH��
�

<RX�DUH�DERXW�WR�HQWHU�D�SULYDWH�QHWZRUN�LQWHQGHG�IRU�WKH�DXWKRUL]HG�XVH�RI�%HFWRQ��
'LFNLQVRQ�DQG�&RPSDQ\�DQG�LWV�DIILOLDWHV��³%'´��IRU�EXVLQHVV�SXUSRVHV��7KH�DFWXDO�
RU�DWWHPSWHG�XQDXWKRUL]HG�DFFHVV��XVH��RU�PRGLILFDWLRQ�RI�WKLV�QHWZRUN�LV�SURKLELWHG�
E\� %'�� � 8QDXWKRUL]HG� XVHUV� DQG�RU� XQDXWKRUL]HG� XVH� PD\� EH� VXEMHFW� WR� %'�
GLVFLSOLQDU\� SURFHHGLQJV� DQG�RU� FULPLQDO� DQG� FLYLO� SHQDOWLHV� LQ� DFFRUGDQFH� ZLWK�
DSSOLFDEOH� ODZ�� � 7KH� XVH� RI� WKLV� V\VWHP�PD\� EH� PRQLWRUHG� DQG�RU� UHFRUGHG� IRU�
DGPLQLVWUDWLYH�DQG�VHFXULW\�UHDVRQV�LQ�DFFRUGDQFH�ZLWK�DSSOLFDEOH�ODZ�DQG�SROLFLHV���
,I�VXFK�PRQLWRULQJ�DQG�RU�UHFRUGLQJ�UHYHDOV�SRVVLEOH�HYLGHQFH�RI�FULPLQDO�DFWLYLW\��
%'�PD\�SURYLGH�WKH�PRQLWRUHG�HYLGHQFH�RI�VXFK�DFWLYLW\�WR�ODZ�HQIRUFHPHQW�RIILFLDOV��
$XWKRUL]HG�XVH�RI�WKLV�QHWZRUN�LV�VXEMHFW�WR�%'�SROLFLHV�DQG�SURFHGXUHV�LQFOXGLQJ�
WKH�$FFHSWDEOH�8VH�3ROLF\��

���� 7R� WKH� H[WHQW� WKDW�%'�FRQILGHQWLDO� LQIRUPDWLRQ� H[LVWV� LQ�ZULWWHQ� SDSHU� IRUP�� VXFK�

ZULWLQJV�DUH�NHSW�LQ�VHFXUHG�DUHDV�ZLWK�OLPLWHG�DFFHVV����

���� *XHVWV�WR�DQ\�%'�IDFLOLW\��LQFOXGLQJ�WKH�6DQ�-RVH�)DFLOLW\��DUH�QRW�DOORZHG�WR�YHQWXUH�

XQHVFRUWHG� LQWR� VXFK� VHFXUH� DUHDV� RU� DFFHVV� %'� &RQILGHQWLDO� ,QIRUPDWLRQ� XQOHVV� WKH\� RU� WKHLU�

HPSOR\HU�KDG�H[HFXWHG�DSSURSULDWH�QRQ�GLVFORVXUH�DJUHHPHQWV�ZLWK�%'����
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���� %'� PDLQWDLQV� D� &RGH� RI� &RQGXFW� �WKH� ³&RGH´�� DQG� KDV� UHTXLUHG� DOO� DVVRFLDWHV��

LQFOXGLQJ� WKH� ,QGLYLGXDO�'HIHQGDQWV�� WR� SDUWLFLSDWH� HDFK� \HDU� LQ� WUDLQLQJ� SHUWDLQLQJ� WR� WKH�&RGH���

&RPSO\LQJ�ZLWK�WKH�&RGH�LV�D�FRQGLWLRQ�RI�HPSOR\PHQW�ZLWK�%'��DQG�³>D@OO�GLUHFWRUV��RIILFHUV�DQG�

HPSOR\HHV�DUH�UHVSRQVLEOH�IRU�FRPSO\LQJ�ZLWK�WKH�&RGH�´��7KH�&RGH�SURKLELWV�%'�HPSOR\HHV�IURP��

DPRQJ�RWKHU� WKLQJV��XVLQJ�%'�,QIRUPDWLRQ�7HFKQRORJLHV� WR�HQJDJH� LQ� WKH�XQDXWKRUL]HG�DFFHVV� WR�

GDWD��XVLQJ�³SHUVRQDO�HPDLO�RU� ILOH�VHUYLFHV� WR�FRQGXFW�%'�EXVLQHVV>�@´�GRZQORDGLQJ�RU� LQVWDOOLQJ�

VRIWZDUH� WKDW� LV� QRW� DSSURYHG� E\� %'�� RU� XVLQJ� ³KRVWDJH� RU� VWRUDJH� VHUYLFHV� WKDW� KDYH� QRW� EHHQ�

DSSURYHG�E\�%'�,QIRUPDWLRQ�6HFXULW\>�@´���

���� (DFK� RI� WKH� ,QGLYLGXDO� 'HIHQGDQWV� DJUHHG� WR� WKH� &RGH�� DV� ZHOO� DV� RWKHU� VHSDUDWH�

DJUHHPHQWV�WR�SURWHFW�%'¶V�FRQILGHQWLDO�LQIRUPDWLRQ��

(�� 7KH�,QGLYLGXDO�'HIHQGDQWV¶�(PSOR\PHQW�:LWK�%'�

���� 2Q�RU�DERXW�-DQXDU\�����������%'�KLUHG�<DQ�DV�D�3ULQFLSDO�(QJLQHHU�LQ�5	'��

���� :KLOH�HPSOR\HG�E\�%'��<DQ¶V�SULPDU\�UHVSRQVLELOLWLHV� LQFOXGHG�ZRUNLQJ�RQ�%'¶V�

IORZ�F\WRPHWHUV�DQG�5	'�SURMHFWV�UHODWHG�WR�IORZ�F\WRPHWU\�DQG�RWKHU�SURGXFWV���<DQ�DOVR�KHDGHG�

3URMHFW� 1HZWRQ�� � +H� RYHUVDZ� QXPHURXV� HQJLQHHUV� DQG� GHYHORSHUV� RQ� WKLV� SURMHFW�� LQFOXGLQJ�

'HIHQGDQWV�9UDQH��*RQJ��=KRQJ��DQG�-DLPHV��DQG�GHGLFDWHG�DSSUR[LPDWHO\�WZR�\HDUV�WR�WKLV�SURMHFW��

���� ,Q�������%'�HOHFWHG�WR�SULRULWL]H�VHYHUDO�RWKHU�SURPLVLQJ�FRQILGHQWLDO�SURMHFWV�RYHU�

3URMHFW�1HZWRQ���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��XSVHW�E\�WKLV�GHFLVLRQ��'HIHQGDQW�<DQ²ZKLOH�VWLOO�

HPSOR\HG� DW� %'²VRXJKW� DGYLFH� DQG� LQYHVWPHQW� IURP� RWKHUV� WR� IRUP� KLV� RZQ� FRPSDQ\� RU� MRLQ�

DQRWKHU�FRPSDQ\��WR�FDSLWDOL]H�RII�DQG�SHUVRQDOO\�FRQWLQXH�WKH�ZRUN�KH�KDG�GRQH�RQ�3URMHFW�1HZWRQ���

<DQ�GHSDUWHG�%'�RQ�-DQXDU\����������DQG�MRLQHG�&\WHN�VKRUWO\�WKHUHDIWHU�DV�LWV�&KLHI�7HFKQRORJ\�

2IILFHU��

���� %HIRUH� FRPPHQFLQJ� HPSOR\PHQW� DW� &\WHN� DQG� ZKLOH� VWLOO� HPSOR\HG� DW� %'�� <DQ�

GRZQORDGHG�DW�OHDVW��������ILOHV�WR�PXOWLSOH�VHSDUDWH�UHPRYDEOH�PHGLD�GHYLFHV��RQH�RI�WKH�GHYLFHV�

LQFOXGHG�LQ�LW�D�FRPSUHVVHG�RU�HQFU\SWHG�IROGHU�LQ�D�IRUHLJQ�ODQJXDJH��&KLQHVH������6XFK�ILOHV�LQFOXGHG�

�L��GHVLJQ�GHWDLO� LQIRUPDWLRQ�DQG�VSHFLILFDWLRQV�UHJDUGLQJ�WKH�%'�$FFXUL��FRGH���LL��VRXUFH�FRGH�

�������������������������������������������������
��%'�KDV�UHFRYHUHG�RQH�RI�WKH�GHYLFHV�WR�ZKLFK�<DQ�GRZQORDGHG�%'�LQIRUPDWLRQ���+RZHYHU��WKH�
GHYLFH�%'�UHFRYHUHG�GRHV�QRW�FRQWDLQ�WKH�FRPSUHVVHG�RU�HQFU\SWHG�IROGHU�LQ�D�IRUHLJQ�ODQJXDJH���
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UHODWLQJ�WR�%'¶V�IORZ�F\WRPHWU\�V\VWHPV���LLL��WHVWLQJ�LQIRUPDWLRQ�UHODWHG�WR�%'¶V�IORZ�F\WRPHWU\�

V\VWHPV���LY��SURWRW\SHV�UHODWLQJ�WR�%'¶V�FRQILGHQWLDO�SURJUDP�WR�GHYHORS�D�VSHFWUDO�F\WRPHWHU���Y��

GHVLJQ�GHWDLO�LQIRUPDWLRQ�DQG�FRPPDQG�VHWWLQJV�IRU�FRGH�UHODWLQJ�WR�%'¶V�FRQILGHQWLDO�SURJUDP�WR�

GHYHORS�D�VSHFWUDO�F\WRPHWHU��DQG��YL��FRQILGHQWLDO�FRGH�LQIRUPDWLRQ�UHODWLQJ�WR�%'¶V�FRQILGHQWLDO�

SURJUDP� WR� GHYHORS� D� VSHFWUDO� F\WRPHWHU�� � $IWHU� GLOLJHQW� HIIRUWV� WR� ORFDWH� WKH� UHPRYDEOH� PHGLD�

GHYLFHV��LQFOXGLQJ�LQTXLULHV�WR�<DQ�DQG�&\WHN��RQO\�RQH�GHYLFH�KDV�EHHQ�IRXQG���8SRQ�LQIRUPDWLRQ�

DQG�EHOLHI��<DQ�����WRRN�WKH�RWKHU�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�%'�DQG�����EURXJKW�WKHP�

WR�&\WHN��ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV�WR�XVH�WKHP�DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�

EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

���� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��ZKLOH�VWLOO�HPSOR\HG�DW�%'�DQG�LQ�D�FOHDU�FRQIOLFW�RI�

LQWHUHVW�� <DQ� ZDV� DOUHDG\� SODQQLQJ� KRZ� WR� GHYHORS� KLV� RZQ� FRPSHWLQJ� IORZ� F\WRPHWHUV� DQG�

FRPPXQLFDWLQJ� ZLWK� LQYHVWRUV� DERXW� GHYHORSLQJ� KLV� RZQ� EXVLQHVV�� XVLQJ� WKH� NQRZOHGJH� DQG�

LQIRUPDWLRQ�JDLQHG�IURP�3URMHFW�1HZWRQ�DQG�KLV�\HDUV�DW�%'�� �6KRUWO\�DIWHU�<DQ�GHSDUWHG�%'�LQ�

-DQXDU\�������D�UHSUHVHQWDWLYH�RI�)LGHOLW\�$VLD�DSSURDFKHG�D�UHWLUHG�%'�HPSOR\HH�WR�LQTXLUH�DERXW�

SRWHQWLDOO\�LQYHVWLQJ�LQ�D�EXVLQHVV�LQ�ZKLFK�<DQ�ZDV�LQYROYHG���7KH�UHSUHVHQWDWLYH�VKRZHG�WKH�UHWLUHG�

%'�HPSOR\HH�D�FRS\�RI�D�SDWHQW�DSSOLFDWLRQ�<DQ�KDG�SURYLGHG�WKDW�ZDV�LQ�<DQ¶V�RZQ�QDPH���7KDW�

DSSOLFDWLRQ� KDG� EHHQ� SUHSDUHG� DQG� ILOHG� ZKLOH� <DQ� ZDV� HPSOR\HG� DW� %'�� DQG� ZDV� EDVHG� RQ�

WHFKQRORJ\� GHYHORSHG� DW� %'�� � 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� <DQ� VXEVHTXHQWO\� DEDQGRQHG� RU�

VXSSUHVVHG�WKDW�SDWHQW�DSSOLFDWLRQ�DIWHU�WKH�SRWHQWLDO�LQYHVWRUV�ZHUH�LQIRUPHG�WKDW�LW�ZDV�EDVHG�RQ�

%'�WHFKQRORJ\��

���� $IWHU�<DQ�OHIW�%'�DQG�MRLQHG�&\WHN��KH�SURFHHGHG�WR�UHFUXLW�%'¶V�IORZ�F\WRPHWU\�

HQJLQHHUV��HQFRXUDJLQJ�WKHP�WR�OHDYH�%'�DQG�MRLQ�&\WHN���

���� <DQ�� DORQJ� ZLWK� 'HIHQGDQW� -DLPHV�� ZRUNHG� GLUHFWO\� RQ� &\WHN¶V� $XURUD70� IORZ�

F\WRPHWHU��DQG� WKH\�XQYHLOHG� LW� WRJHWKHU�DW� WKH�-XQH������&<72�FRQIHUHQFH� LQ�%RVWRQ�� �$W� OHDVW�

,QGLYLGXDO�'HIHQGDQWV�5LOH\��9UDQH��=KDQJ��*RQJ��=KRQJ��DQG�5HLQLQ�DOVR�SDUWLFLSDWHG�LQ�WKH�-XQH�

�����&<72�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

���� $W� WKH� 2FWREHU� ����� &<72� $VLD� FRQIHUHQFH� LQ� 6LQJDSRUH�� 'HIHQGDQWV� 5HLQLQ��

-DLPHV�� 6KRRN�� DQG� <DQ� JDYH� D� SUHVHQWDWLRQ� HQWLWOHG� ³(QKDQFHPHQW� RI� 0XOWLFRORU� $VVD\�
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3HUIRUPDQFH�8VLQJ�+LJK�6HQVLWLYLW\�)XOO�6SHFWUXP�&\WRPHWU\�´� LQ�ZKLFK��XSRQ� LQIRUPDWLRQ� DQG�

EHOLHI��WKH�$XURUD70�IORZ�F\WRPHWHU�ZDV�VKRZFDVHG���'HIHQGDQW�<DQ�DOVR�JDYH�D�SUHVHQWDWLRQ�HQWLWOHG�

³$�1HZ�6WDQGDUG�IRU�+LJK�6HQVLWLYLW\�)XOO�6SHFWUXP�&\WRPHWU\�´�LQ�ZKLFK��XSRQ�LQIRUPDWLRQ�DQG�

EHOLHI��<DQ�UHIHUUHG�WR�³DQ�LQWHOOLJHQW�GHFRQYROXWLRQ�DOJRULWKP´�DQG�VKRZFDVHG�WKH�$XURUD70�IORZ�

F\WRPHWHU��

���� $W� WKH�$SULO�0D\�������&<72�FRQIHUHQFH� LQ�3UDJXH��&]HFK�5HSXEOLF��'HIHQGDQW�

-DLPHV� RQFH� DJDLQ� GLVSOD\HG� WKH� &\WHN� $XURUD70� IORZ� F\WRPHWHU� LQ� D� SUHVHQWDWLRQ� HQWLWOHG�

³([SDQGLQJ�$SSOLFDWLRQ�&DSDELOLWLHV�8VLQJ�)XOO�6SHFWUXP�&\WRPHWU\�´�LQ�ZKLFK�WKH�$XURUD70�IORZ�

F\WRPHWHU�ZDV�VKRZFDVHG���7KLV�SUHVHQWDWLRQ�PDGH�DSSDUHQW�WKDW�WKH�$XURUD70�F\WRPHWHU��WKRXJK�D�

VSHFWUDO� IORZ�F\WRPHWHU�� UHOLHG�RQ�PDQ\�RI� WKH� VDPH�V\VWHPV�DQG�TXDOLW\�FRQWURO²VXFK�DV�SDQHO�

GHVLJQ�DQG�FDOLEUDWLRQ²WKDW�%'¶V�V\VWHPV�HPSOR\�� �$W� OHDVW�'HIHQGDQWV�<DQ��*RQJ��=KRQJ��DQG�

5HLQLQ�SDUWLFLSDWHG�LQ�WKH������&<72�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

���� 2Q�RU�DERXW�-XQH�������%'�KLUHG�5LOH\��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KLV�GHSDUWXUH�

WR�&\WHN�ZDV�6HQLRU�3URJUDP�0DQDJHU�� �%DVHG�RQ�KLV�HPSOR\PHQW�VWDWXV�DW�WKH�WLPH��KH�ZDV�QRW�

UHTXLUHG�WR�VLJQ�DQ�HPSOR\PHQW�DJUHHPHQW���1HYHUWKHOHVV��KH�DFFHSWHG��DQG�ZDV�VXEMHFW�WR��D�FOHDU�

GXW\� WR� PDLQWDLQ� WKH� FRQILGHQWLDOLW\� RI� %'� WUDGH� VHFUHWV� DQG� RWKHU� FRQILGHQWLDO� SURSULHWDU\�

LQIRUPDWLRQ��DQG�D�GXW\�RI�OR\DOW\�DV�%'¶V�HPSOR\HH��

���� :KLOH�HPSOR\HG�E\�%'��5LOH\¶V�UHFHQW�ZRUN�SULPDULO\�LQYROYHG�VXSSRUWLQJ�VHYHUDO�

FRQILGHQWLDO�DQG�SURSULHWDU\�%'�SURMHFWV�UHODWHG�WR�IORZ�F\WRPHWU\��LQFOXGLQJ�RQH�RI�%'¶V�SURSULHWDU\�

FOLQLFDO�F\WRPHWHU�SURMHFWV�DV�ZHOO�DV�D�SURSULHWDU\�%'�FOLQLFDO�DQDO\]HU�SURMHFW��

���� 5LOH\� GHSDUWHG� %'� RQ� -DQXDU\� ���� ������ DQG� KH� MRLQHG� &\WHN� LQ� DSSUR[LPDWHO\�

)HEUXDU\�������

���� %HIRUH� FRPPHQFLQJ� HPSOR\PHQW� DW�&\WHN� DQG�ZKLOH� VWLOO� HPSOR\HG� DW�%'��5LOH\�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�DW�OHDVW�RQH�UHPRYDEOH�PHGLD�GHYLFH���6XFK�ILOHV�LQFOXGHG�WKRVH�UHODWHG�

WR�5	'�RI�FOLQLFDO�F\WRPHWU\�DQG�DQDO\VLV�VXFK�DV��L��GHVLJQ�UHYLHZ�WHPSODWHV�DQG��LL��PDVWHU�SURMHFW�

VFKHGXOHV���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��5LOH\�����WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�

%'�DQG�����EURXJKW�WKHP�WR�&\WHN��ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV�WR�XVH�WKHP�

DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��
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���� 5LOH\� LV� SUHVHQWO\� HPSOR\HG� E\� &\WHN� DV� LWV� *HQHUDO�0DQDJHU�� � 2Q� KLV� /LQNHG,Q�

SURILOH�� 5LOH\� GHVFULEHV� KLPVHOI� DV� EHLQJ� ³>U@HVSRQVLEOH� IRU� WKH� VXFFHVVIXO� RSHUDWLRQ� RI� WKH�

3URGXFWLRQ��6HUYLFH��0DUNHWLQJ��,7��DQG�3URJUDP�0DQDJHPHQW�DVSHFWV�RI´�&\WHN¶V�EXVLQHVV���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��5LOH\¶V�ZRUN�IRU�&\WHN�LV�VXEVWDQWLDOO\�VLPLODU�WR�WKH�ZRUN�KH�GLG�IRU�%'��

LQFOXGLQJ�ZRUNLQJ� RQ�&\WHN¶V� VSHFWUDO� IORZ� F\WRPHWU\� SURGXFWV�� � 5LOH\� SDUWLFLSDWHG� LQ� WKH� �����

&<72�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

���� )ROORZLQJ�WKH�VXVSHQVLRQ�RI�3URMHFW�1HZWRQ��%'¶V�VSHFWUDO�IORZ�F\WRPHWU\�SURMHFW�

DQG�WKH�GHSDUWXUHV�RI�<DQ�DQG�5LOH\�VKRUWO\�WKHUHDIWHU��ERWK�<DQ�DQG�5LOH\�SURFHHGHG�WR�UHFUXLW�IURP�

%'¶V�UDQNV�LQ�LWV�IORZ�F\WRPHWU\�VSDFH��HQFRXUDJLQJ�WKHP�WR�OHDYH�%'�DQG�MRLQ�&\WHN��

���� 2Q�RU�DERXW�2FWREHU�����������%'�KLUHG�9UDQH��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KLV�

GHSDUWXUH�WR�&\WHN�ZDV�LQ�WKH�5	'�SRVLWLRQ�RI�6HQLRU�6WDII�(QJLQHHU����

���� :KLOH� HPSOR\HG�E\�%'��9UDQH�ZRUNHG�DV� D� IOXLGLFV� HQJLQHHU�RQ�3URMHFW�1HZWRQ��

%'¶V� VSHFWUDO� IORZ� F\WRPHWU\� SURMHFW� RYHUVHHQ� E\� <DQ�� DV� ZHOO� DV� RQ� VHYHUDO� FRQILGHQWLDO� DQG�

SURSULHWDU\�%'�SURMHFWV�UHODWHG�WR�IORZ�F\WRPHWU\��LQFOXGLQJ�D�SURSULHWDU\�FOLQLFDO�F\WRPHWHU�SURMHFW��

D�SURSULHWDU\�%'�FOLQLFDO�DQDO\]HU�SURMHFW��DQG�D�SURSULHWDU\�%'�VRUWHU�SURMHFW���)RU�H[DPSOH��9UDQH�

GHVLJQHG�WKH�SURSULHWDU\�IOXLGLFV�V\VWHP�IRU�WKH�%'�)$&6$ULD70�F\WRPHWHUV���6KRUWO\�EHIRUH�OHDYLQJ�

%'��9UDQH�ZRUNHG�RQ�%'¶V�SURSULHWDU\�YDFXXP�IOXLGLFV�VXEV\VWHP�IRU�IORZ�F\WRPHWHUV��

���� 9UDQH�GHSDUWHG�%'�RQ�$SULO�����������DQG�KH�MRLQHG�&\WHN�VRRQ�DIWHU��

���� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW� DW�&\WHN�DQG�ZKLOH� VWLOO� HPSOR\HG�DW�%'��9UDQH�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�RQH�RU�PRUH�VHSDUDWH�UHPRYDEOH�PHGLD�GHYLFHV���6XFK�ILOHV�LQFOXGHG�

WKRVH�UHODWHG�WR�5	'�GHVLJQ�DQG�GHYHORSPHQW�RI�%'¶V�VSHFWUDO�F\WRPHWU\��FOLQLFDO�F\WRPHWU\��DQG�

VRUWLQJ�VXFK�DV��L��IOXLGLFV�GHVLJQ�ILOHV�DQG��LL��PRGH�WDEOH�ILOHV���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��9UDQH�

����WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�%'�DQG�����EURXJKW�WKHP�WR�&\WHN��ZKHUH�KH�

KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV�WR�XVH�WKHP�DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�

HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

���� 9UDQH�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�D�6WDII�6SHFLDOLVW��)OXLG�'\QDPLFV���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��9UDQH¶V�SULPDU\�UHVSRQVLELOLWLHV�IRU�&\WHN�DUH�VXEVWDQWLDOO\�WKH�VDPH�DV�KLV�
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SULPDU\� UHVSRQVLELOLWLHV� ZKHQ� KH� ZRUNHG� IRU� %'�� LQFOXGLQJ� ZRUNLQJ� RQ� &\WHN¶V� VSHFWUDO� IORZ�

F\WRPHWU\�SURGXFWV���9UDQH�SDUWLFLSDWHG�LQ�WKH������&<72�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

���� 2Q�RU�DERXW�-XO\�������%'�KLUHG�-DLPHV��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KHU�GHSDUWXUH�

WR�&\WHN�ZDV�6FLHQWLVW��

���� :KLOH� HPSOR\HG� E\� %'�� -DLPHV� ZRUNHG� RQ� 3URMHFW� 1HZWRQ�� DV� ZHOO� DV� RWKHU�

FRQILGHQWLDO�5	'�SURMHFWV��

���� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW�DW�&\WHN�DQG�ZKLOH�VWLOO�HPSOR\HG�DW�%'��-DLPHV�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�RQH�RU�PRUH�UHPRYDEOH�PHGLD�GHYLFHV���6XFK�ILOHV�LQFOXGHG�SURGXFW�WHVW�

SURWRFROV�DQG�VHUYLFH�VSHFLILFDWLRQV���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��-DLPHV�����WRRN�WKHVH�GHYLFHV�DQG�

ILOHV�ZLWK�KHU�ZKHQ�VKH�OHIW�%'�DQG�����EURXJKW�WKHP�WR�&\WHN��ZKHUH�VKH�KDV�GLVFORVHG�DQG�RU�XVHG�

DQG�FRQWLQXHV�WR�XVH�WKHP�DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�

VLPLODUO\�XVH�WKHP��

���� -DLPHV�GHSDUWHG�%'�RQ�RU�DERXW�$SULO�����������DQG�VKH�MRLQHG�&\WHN�LQ�-XO\���������

���� -DLPHV�LV�SUHVHQWO\�HPSOR\HG�DW�&\WHN�DV�DQ�DSSOLFDWLRQ�VSHFLDOLVW���8SRQ�LQIRUPDWLRQ�

DQG�EHOLHI��KHU�UROH�DW�&\WHN�LQFOXGHV�ZRUN�ZLWK�<DQ�RQ�IORZ�F\WRPHWU\�SURMHFWV��LQFOXGLQJ�&\WHN¶V�

VSHFWUDO� IORZ�F\WRPHWU\�SURGXFWV�� � ,QGHHG��-DLPHV�KDV�PDGH�SXEOLF�SUHVHQWDWLRQV�RI�&\WHN¶V�IORZ�

F\WRPHWU\�SURGXFWV�RQ�DW�OHDVW�WZR�VHSDUDWH�RFFDVLRQV��LQFOXGLQJ�DW�WKH������&<72�FRQIHUHQFH�DQG�

�����&<72�$VLD�FRQIHUHQFH���-DLPHV�DOVR�SDUWLFLSDWHG�LQ�WKH������&<72�FRQIHUHQFH�RQ�EHKDOI�RI�

&\WHN��

����� 2Q�RU�DERXW�-DQXDU\����������%'�KLUHG�=KDQJ��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KLV�

GHSDUWXUH�WR�&\WHN�ZDV�6RIWZDUH�'HYHORSHU����

����� :KLOH� HPSOR\HG� E\� %'�� =KDQJ¶V� SULPDU\� UHVSRQVLELOLWLHV� LQFOXGHG� ZRUNLQJ� RQ�

YDULRXV�IORZ�F\WRPHWU\�SURMHFWV��

����� =KDQJ�GHSDUWHG�%'�RQ�$SULO�����������DQG�KH�MRLQHG�&\WHN�LQ�������

����� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW�DW�&\WHN�DQG�ZKLOH�VWLOO�HPSOR\HG�DW�%'��=KDQJ�

GRZQORDGHG�VRXUFH�FRGH�ILOHV�WR�RQH�RU�PRUH�UHPRYDEOH�PHGLD�GHYLFHV���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��

=KDQJ�����WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�%'�DQG�����EURXJKW�WKHP�WR�&\WHN��
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ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV�WR�XVH�WKHP�DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�EHQHILW�

DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

����� =KDQJ�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�D�VRIWZDUH�GHYHORSHU���8SRQ�LQIRUPDWLRQ�

DQG� EHOLHI�� =KDQJ¶V� SULPDU\� UHVSRQVLELOLWLHV� IRU�&\WHN� DUH� VXEVWDQWLDOO\� WKH� VDPH� DV� KLV� SULPDU\�

UHVSRQVLELOLWLHV�ZKHQ� KH�ZRUNHG� IRU�%'�� LQFOXGLQJ�ZRUNLQJ� RQ�&\WHN¶V� VSHFWUDO� IORZ� F\WRPHWU\�

SURGXFWV���=KDQJ�SDUWLFLSDWHG�LQ�WKH������&<72�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

����� 2Q� RU� DERXW� -XQH� ��� ������ %'� KLUHG� *RQJ�� ZKRVH� SRVLWLRQ� ZLWK� %'� EHIRUH� KLV�

GHSDUWXUH�WR�&\WHN�ZDV�LQ�WKH�5	'�SRVLWLRQ�RI�6WDII�(QJLQHHU����

����� :KLOH� HPSOR\HG� E\� %'�� *RQJ¶V� SULPDU\� UHVSRQVLELOLWLHV� LQFOXGHG� ZRUNLQJ� RQ�

VRIWZDUH�GHYHORSPHQW�IRU�%'¶V�SURSULHWDU\�VSHFWUDO�IORZ�F\WRPHWU\�SURMHFW�RYHUVHHQ�E\�<DQ��DV�ZHOO�

DV� VRIWZDUH� GHYHORSPHQW� UHODWLQJ� WR� VHYHUDO� DGGLWLRQDO� FRQILGHQWLDO� DQG� SURSULHWDU\� %'� IORZ�

F\WRPHWU\� SURMHFWV�� LQFOXGLQJ� WKDW� UHODWLQJ� WR� %'¶V� SURSULHWDU\� DQG� FRQILGHQWLDO� F\WRPHWHU� SDQHO�

GHVLJQ��

����� *RQJ�GHSDUWHG�%'�LQ�0D\�������DQG�KH�MRLQHG�&\WHN�WKDW�VDPH�PRQWK��

����� %HIRUH� FRPPHQFLQJ� HPSOR\PHQW� DW�&\WHN� DQG�ZKLOH� VWLOO� HPSOR\HG�DW�%'��*RQJ�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�RQH�RU�PRUH�VHSDUDWH�UHPRYDEOH�PHGLD�GHYLFHV���6XFK�ILOHV�LQFOXGHG�

WKRVH�UHODWHG�WR�5	'�GHVLJQ�DQG�GHYHORSPHQW�RI�%'¶V�VSHFWUDO�F\WRPHWU\�VRIWZDUH�DQG�F\WRPHWHU�

SDQHO� GHVLJQ� VRIWZDUH� VXFK� DV� �L�� VRIWZDUH� GHVLJQ� ILOHV� DQG� �LL�� SDQHO� VSHFLILFDWLRQ� ILOHV�� � 8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��*RQJ����� WRRN� WKHVH�GHYLFHV�DQG� ILOHV�ZLWK�KLP�ZKHQ�KH� OHIW�%'�DQG� ����

EURXJKW� WKHP� WR�&\WHN��ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG� DQG�FRQWLQXHV� WR�XVH� WKHP�DQG� WKHLU�

FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

����� *RQJ�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�'LUHFWRU�RI�6RIWZDUH�'HYHORSPHQW���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��*RQJ¶V�FXUUHQW�UROH�DV�&\WHN¶V�'LUHFWRU�RI�6RIWZDUH�'HYHORSPHQW�LQFOXGHV�

WKH�GHYHORSPHQW��XVH��DQG�LPSOHPHQWDWLRQ�RI�VRIWZDUH�LQ�&\WHN¶V�IORZ�F\WRPHWU\�V\VWHPV���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��*RQJ�ZDV�DQG�FRQWLQXHV�WR�EH�LQYROYHG�LQ�WKH�XVH�RI�%'�VRIWZDUH�ILOHV�WDNHQ�

WR�&\WHN�E\�*RQJ�DQG�RWKHU�,QGLYLGXDO�'HIHQGDQWV��DQG�WKH�LPSOHPHQWDWLRQ�RI�VXFK�ILOHV�LQWR�&\WHN�

SURGXFWV��LQFOXGLQJ�&\WHN¶V�VSHFWUDO�IORZ�F\WRPHWU\�SURGXFWV���*RQJ�SDUWLFLSDWHG�LQ�WKH������DQG�

�����&<72�FRQIHUHQFHV�RQ�EHKDOI�RI�&\WHN��
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����� 2Q�RU�DERXW�0DUFK�����������%'�KLUHG�=KRQJ��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KLV�

GHSDUWXUH�WR�&\WHN�ZDV�LQ�WKH�5	'�SRVLWLRQ�RI�(QJLQHHU�,,����

����� :KLOH�HPSOR\HG�E\�%'��=KRQJ¶V�SULPDU\�UHVSRQVLELOLWLHV�LQFOXGHG�ZRUN�DV�D�V\VWHPV�

HQJLQHHU�RQ�3URMHFW�1HZWRQ��%'¶V�SURSULHWDU\�VSHFWUDO�IORZ�F\WRPHWU\�SURMHFW�RYHUVHHQ�E\�<DQ��DV�

ZHOO�DV�RQ�DQRWKHU�FRQILGHQWLDO�DQG�SURSULHWDU\�%'�FOLQLFDO�F\WRPHWHU�SURMHFW��

����� =KRQJ�GHSDUWHG�%'�RQ�RU�DERXW�-DQXDU\�����������DQG�KH� MRLQHG�&\WHN� WKDW� VDPH�

PRQWK��

����� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW�DW�&\WHN�DQG�ZKLOH�VWLOO�HPSOR\HG�DW�%'��=KRQJ�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�RQH�RU�PRUH�VHSDUDWH�UHPRYDEOH�PHGLD�GHYLFHV���6XFK�ILOHV�LQFOXGHG�

WKRVH� UHODWHG� WR�5	'�GHVLJQ��GHYHORSPHQW�� DQG�H[SHULPHQWDWLRQ�RI�%'¶V� VSHFWUDO� F\WRPHWU\�DQG�

FOLQLFDO�F\WRPHWU\��VXFK�DV��L��VSHFWUDO�F\WRPHWU\�H[SHULPHQW�ILOHV�DQG��LL��H[SHULPHQWDO�GDWD���8SRQ�

LQIRUPDWLRQ�DQG�EHOLHI��=KRQJ�����WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�%'�DQG�����

EURXJKW� WKHP� WR�&\WHN��ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG� DQG�FRQWLQXHV� WR�XVH� WKHP�DQG� WKHLU�

FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

����� =KRQJ� LV� SUHVHQWO\� HPSOR\HG� E\� &\WHN� DV� &KLQD� %XVLQHVV� 0DQDJHU�� � =KRQJ�

SDUWLFLSDWHG�LQ�WKH������DQG������&<72�FRQIHUHQFHV�RQ�EHKDOI�RI�&\WHN��

����� 2Q�RU�DERXW�2FWREHU�����������%'�KLUHG�6KRRN��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KHU�

GHSDUWXUH�WR�&\WHN�ZDV�LQ�WKH�5	'�SRVLWLRQ�RI�6HQLRU�3URMHFW�(QJLQHHU����

����� :KLOH�HPSOR\HG�E\�%'��6KRRN�ZRUNHG�RQ�VHYHUDO�SURSULHWDU\�DQG�FRQILGHQWLDO�%'�

SURMHFWV� UHODWHG� WR� IORZ� F\WRPHWU\�� LQFOXGLQJ� WZR� SURSULHWDU\� FOLQLFDO� F\WRPHWHU� SURMHFWV�� D�

SURSULHWDU\�DQDO\]HU�SURMHFW��DQG�D�SURSULHWDU\�VRUWHU�SURMHFW��

����� 6KRRN�GHSDUWHG�%'�LQ�2FWREHU�������DQG�VKH�MRLQHG�&\WHN�WKH�IROORZLQJ�PRQWK��LQ�

1RYHPEHU�������

����� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW�DW�&\WHN�DQG�ZKLOH�VWLOO�HPSOR\HG�DW�%'��6KRRN�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�RQH�RU�PRUH�VHSDUDWH�UHPRYDEOH�PHGLD�GHYLFHV���6XFK�ILOHV�LQFOXGHG�

WKRVH� UHODWHG� WR� 5	'� GHVLJQ�� GHYHORSPHQW�� DQG� H[SHULPHQWDWLRQ� RI� %'¶V� FOLQLFDO� F\WRPHWU\��

DQDO\VLV�� DQG� VRUWLQJ� VXFK� DV� �L�� &$'� GUDZLQJV�� �LL�� GHVLJQ� UHYLHZ� VXPPDULHV�� DQG� �LLL��

H[SHULPHQWDWLRQ�ILOHV�� �6KRRN����� WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KHU�ZKHQ�VKH�OHIW�%'�DQG�����
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EURXJKW� WKHP�WR�&\WHN��ZKHUH�VKH�KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV� WR�XVH�WKHP�DQG�WKHLU�

FRQWHQW�IRU�&\WHN¶V�EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

����� 6KRRN�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�D�6\VWHPV�(QJLQHHU���8SRQ�LQIRUPDWLRQ�DQG�

EHOLHI�� 6KRRN¶V� SULPDU\� UHVSRQVLELOLWLHV� IRU� &\WHN� DUH� VXEVWDQWLDOO\� WKH� VDPH� DV� KHU� SULPDU\�

UHVSRQVLELOLWLHV�ZKHQ�VKH�ZRUNHG� IRU�%'�� LQFOXGLQJ�ZRUNLQJ�RQ�&\WHN¶V� VSHFWUDO� IORZ�F\WRPHWU\�

SURGXFWV���6KRRN�SDUWLFLSDWHG�LQ�WKH������&<72�$VLD�FRQIHUHQFH�RQ�EHKDOI�RI�&\WHN��

����� 2Q�RU�DERXW�2FWREHU�����������%'�KLUHG�5HLQLQ��ZKRVH�SRVLWLRQ�ZLWK�%'�EHIRUH�KLV�

GHSDUWXUH�WR�&\WHN�ZDV�6HQLRU�3URMHFW�0DQDJHU��

����� :KLOH� HPSOR\HG�E\�%'��5HLQLQ¶V�SULPDU\� UHVSRQVLELOLWLHV� LQFOXGHG�PDUNHWLQJ�DQG�

SURGXFW�FRPPHUFLDOL]DWLRQ��LQFOXGLQJ�ZRUN�RQ�%'¶V�SURSULHWDU\�)$&6$ULD��FHOO�VRUWHU�SURMHFW�DQG�

RWKHU�FXVWRPHU�SURGXFW�GHYHORSPHQW�SURMHFWV��

����� 5HLQLQ�GHSDUWHG�%'�RQ�RU�DERXW�-XQH�����������DQG�KH�MRLQHG�&\WHN�WKH�IROORZLQJ�

PRQWK��LQ�-XO\�������

����� %HIRUH�FRPPHQFLQJ�HPSOR\PHQW�DW�&\WHN�DQG�ZKLOH�VWLOO�HPSOR\HG�DW�%'��5HLQLQ�

GRZQORDGHG�PXOWLSOH�ILOHV�WR�D�UHPRYDEOH�PHGLD�GHYLFH���6XFK�ILOHV�FRQWDLQHG�%'�FRQILGHQWLDO�DQG�

SURSULHWDU\� LQIRUPDWLRQ� UHODWLQJ� WR� %'�PDUNHWLQJ� VWUDWHJ\� DQG� SURGXFW� SULFLQJ� LQIRUPDWLRQ�� DQG�

SURGXFW�VSHFLILFDWLRQV�IRU�%'�SURGXFWV�LQFOXGLQJ�WKH�)$&6$ULD70�)XVLRQ���8SRQ�LQIRUPDWLRQ�DQG�

EHOLHI��5HLQLQ�����WRRN�WKHVH�GHYLFHV�DQG�ILOHV�ZLWK�KLP�ZKHQ�KH�OHIW�%'�DQG�����EURXJKW�WKHP�WR�

&\WHN��ZKHUH�KH�KDV�GLVFORVHG�DQG�RU�XVHG�DQG�FRQWLQXHV�WR�XVH�WKHP�DQG�WKHLU�FRQWHQW�IRU�&\WHN¶V�

EHQHILW�DQG�KDV�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��

����� 5HLQLQ�LV�SUHVHQWO\�HPSOR\HG�E\�&\WHN�DV�'LUHFWRU�RI�0DUNHWLQJ���8SRQ�LQIRUPDWLRQ�

DQG�EHOLHI��KLV�SULPDU\�UHVSRQVLELOLWLHV�DW�&\WHN�LQFOXGH�PDUNHWLQJ�VWUDWHJ\�IRU�&\WHN¶V�SURGXFWV�DQG�

VHUYLFHV��LQFOXGLQJ�ZRUNLQJ�RQ�WKH�PDUNHWLQJ�VWUDWHJ\�IRU�&\WHN¶V�VSHFWUDO�IORZ�F\WRPHWU\�SURGXFWV���

5HLQLQ�SDUWLFLSDWHG�LQ�WKH������&<72�������&<72�$VLD��DQG������&<72�FRQIHUHQFHV�RQ�EHKDOI�RI�

&\WHN��

����� 7KH� ILOHV� WKH� ,QGLYLGXDO� 'HIHQGDQWV� WRRN� IURP� %'� DUH� XVHIXO� WR� HYHU\� DVSHFW� RI�

&\WHN¶V� EXVLQHVV�� LQFOXGLQJ� ���� WKH� GHVLJQ� DQG� GHYHORSPHQW� RI� VSHFWUDO� DQG� QRQ�VSHFWUDO� IORZ�

F\WRPHWU\� V\VWHPV�� ���� WKH� VHUYLFH�� UHSDLU�� DQG� XSJUDGLQJ� RI� D� ZLGH� YDULHW\� RI� IORZ� F\WRPHWU\�
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V\VWHPV��ZKHWKHU�RU�QRW� WKH\�DUH�PDQXIDFWXUHG�E\�&\WHN��DQG����� WKH�PDUNHWLQJ�DQG�VDOH�RI�IORZ�

F\WRPHWU\�SURGXFWV�DQG�VHUYLFHV��

����� 8SRQ�&\WHN¶V�KLULQJ�RI�WKH�,QGLYLGXDO�'HIHQGDQWV��'HIHQGDQW�&\WHN�NQHZ�RU�VKRXOG�

KDYH�NQRZQ�WKDW�'HIHQGDQWV�<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�RU�6KRRN�ZDV�

VXEMHFW�WR�DQ�(PSOR\PHQW�$JUHHPHQW�XQGHU�KLV�RU�KHU�IRUPHU�HPSOR\HU��%'���)XUWKHU��'HIHQGDQW�

&\WHN�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�'HIHQGDQW�5LOH\�ZDV�VXEMHFW�WR�FRQILGHQWLDOLW\�REOLJDWLRQV�WR�

KLV�IRUPHU�HPSOR\HU��%'��

)�� 7KH�,QGLYLGXDO�'HIHQGDQWV¶�5HVSRQVLELOLWLHV�WR�%'�

����� 7RJHWKHU�� WKH� ,QGLYLGXDO� 'HIHQGDQWV� SRVVHVV� GHFDGHV� RI� NQRZOHGJH� RI� %'¶V�

FRQILGHQWLDO�� SURSULHWDU\�� DQG� WUDGH� VHFUHW� LQIRUPDWLRQ� UHODWLQJ� WR� WKH� GHYHORSPHQW� RI�%'¶V� IORZ�

F\WRPHWU\�SURGXFWV��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHWV����

����� $V� HPSOR\HHV� RI� %'�� WKH� ,QGLYLGXDO� 'HIHQGDQWV� RWKHU� WKDQ� 5LOH\� H[HFXWHG� DQ�

(PSOR\HH�$JUHHPHQW� �WKH�³$JUHHPHQW´�� WKDW�VHW� IRUWK�REOLJDWLRQV� WKDW� WKH�,QGLYLGXDO�'HIHQGDQWV�

KDG�DV�HPSOR\HHV�FRQFHUQLQJ��DPRQJ�RWKHU�WKLQJV��FRQILGHQWLDO�LQIRUPDWLRQ��WHFKQRORJ\��DQG�WUDGH�

VHFUHWV���(DFK�$JUHHPHQW�VHWV�IRUWK�WKH�VDPH�RU�VXEVWDQWLDOO\�WKH�VDPH�WHUPV��

����� 8SRQ� VLJQLQJ� WKH� $JUHHPHQWV�� WKH� ,QGLYLGXDO� 'HIHQGDQWV� DJUHHG� WKDW� WKH\� ZHUH�

SURKLELWHG� IURP�GLVFORVLQJ�RU�XVLQJ��RXWVLGH� WKH�VFRSH�RI� WKHLU�HPSOR\PHQW��DQ\�%'�FRQILGHQWLDO�

LQIRUPDWLRQ�� LQFOXGLQJ� ³DQ\� FRQILGHQWLDO� RU� XQSXEOLVKHG� LQIRUPDWLRQ�� EXVLQHVV� SODQ�� ILQDQFLDO�

LQIRUPDWLRQ��WUDGH�VHFUHW��FRPSXWHU�SURJUDP��GHVLJQ��SURGXFW��SURFHVV��SURFHGXUH��IRUPXOD��UHVHDUFK��

LPSURYHPHQW�� ZRUN� RI� DXWKRUVKLS�� RU� WKH� OLNH�� ZKHWKHU� RI� D� WHFKQLFDO� RU� QRQ�WHFKQLFDO� QDWXUH�´�

UHODWLQJ�WR�%'¶V�EXVLQHVV��

����� 7KH�,QGLYLGXDO�'HIHQGDQWV�IXUWKHU�DJUHHG�WKDW�XSRQ�OHDYLQJ�%'��WKH\�ZRXOG�SURPSWO\�

UHWXUQ�DOO�%'�SURSHUW\��³LQFOXGLQJ�VXFK�WKLQJV�DV�GUDZLQJV��PDQXDOV��QRWHERRNV��UHSRUWV��FXVWRPHU�

DQG�YHQGRU�OLVWV��DOO�VDPSOHV��DOO�SURWRW\SHV��DOO�GHPRV��DQG�OLNH�PDWHULDO��DQG�DQ\WKLQJ�HOVH�RZQHG�

E\�WKH�&RPSDQ\�RU�WR�ZKLFK�WKH�&RPSDQ\�LV�HQWLWOHG�DQG�ZKLFK�LV�LQ�P\�SRVVHVVLRQ�RU�XQGHU�P\�

FRQWURO�´�

����� 7KH�,QGLYLGXDO�'HIHQGDQWV�DOVR�DVVLJQHG��DQG�DJUHHG�WR�DVVLJQ��WR�%'�DOO�ULJKW��WLWOH��

DQG�LQWHUHVW�LQ�DQ\�LQQRYDWLRQV��GHILQHG�DV�³DQ\�LGHD��LQYHQWLRQ��GLVFRYHU\��LPSURYHPHQW��FRS\ULJKW��
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DQG� WKH� OLNH´��GHYHORSHG�GXULQJ� WKH� WLPH�RI� WKHLU�HPSOR\PHQW�RU�D�SHULRG�RI�RQH�\HDU�DIWHU� WKHLU�

HPSOR\PHQW��

����� (DFK�(PSOR\HH�$JUHHPHQW�LV�JRYHUQHG�E\�1HZ�-HUVH\�ODZ��

����� $V�D�UHVXOW�RI�WKHLU�SRVLWLRQ�DW�%'��WKH�,QGLYLGXDO�'HIHQGDQWV�DOO�KDG�DFFHVV�WR�%'�

FRQILGHQWLDO� LQIRUPDWLRQ�� LQFOXGLQJ�%'¶V� GHVLJQ�� VSHFLILFDWLRQV�� EOXHSULQWV��PDQXIDFWXULQJ� SODQV��

PDWHULDOV��SURFHVVHV��WHFKQLFDO�LQIRUPDWLRQ��PDUNHWLQJ�PDWHULDOV��DQG�RWKHU�LQIRUPDWLRQ�UHODWLQJ�WR�

%'¶V�IORZ�F\WRPHWHUV���6XFK�DFFHVV�LQFOXGHG�DFFHVV�WR�WKH�%'�7UDGH�6HFUHWV��

����� <DQ��9UDQH��*RQJ��=KRQJ��DQG�-DLPHV�DOVR�KDG�DFFHVV�WR�%'¶V�KLJKO\�FRQILGHQWLDO�

GHVLJQ� ILOHV�� SURWRW\SHV�� VRIWZDUH�� DQG� DQDO\VHV� UHJDUGLQJ�%'¶V�5	'� HIIRUWV� LQ� FRQQHFWLRQ�ZLWK�

3URMHFW�1HZWRQ��D�IORZ�F\WRPHWHU�FDSDEOH�RI�VSHFWUDO�DQDO\VLV���6XFK�DFFHVV�LQFOXGHG�DFFHVV�WR�WKH�

%'�7UDGH�6HFUHWV����

����� %'�PDLQWDLQV�D�7UDGH�6HFUHW�3ROLF\�WR�ZKLFK�WKH�,QGLYLGXDO�'HIHQGDQWV�KDG�DFFHVV�

GXULQJ�WKHLU�HPSOR\PHQW���7KH�7UDGH�6HFUHW�3ROLF\�VWDWHV�LQ�SDUW��

���� Examples of BD Trade Secrets 

%'�WUDGH�VHFUHWV�PD\�LQFOXGH��EXW�QHHG�QRW�EH�OLPLWHG�WR��

�D�� ,QIRUPDWLRQ�UHODWLQJ�WR��
�L�� LQWHOOHFWXDO�SURSHUW\�VXFK�DV�XQSXEOLVKHG�SDWHQW��WUDGHPDUN�RU�FRS\ULJKW�DSSOLFDWLRQV��

RU�LQYHQWLRQ�GLVFORVXUHV��
�LL�� UHVHDUFK� DQG� GHYHORSPHQW� DFWLYLWLHV� DQG� UHVXOWV� VXFK� DV� IRUPXODV�� SURWRW\SHV��

SURFHVVHV��ODERUDWRU\�QRWHERRNV��H[SHULPHQWV�DQG�H[SHULPHQWDO�GDWD��DQDO\WLFDO�GDWD��
FDOFXODWLRQV��GUDZLQJV��YHQGRU�VXSSOLHU�LQIRUPDWLRQ��UHSRUWV��NQRZ�KRZ�DQG�QHJDWLYH�
NQRZ�KRZ� �L�H��� ZKDW� GRHV� QRW� ZRUN��� QHZ� SURGXFW� GHYHORSPHQW�� FOLQLFDO� VWXG\�
SURWRFROV��UHVXOWV�DQG�DVVRFLDWHG�GDWD��

������������������������������������������������������������������������������������������������������������
�H�� %'�$VVRFLDWHV�±�%'�WUDGH�VHFUHWV�VKRXOG�EH�PDGH�DYDLODEOH�WR�%'�DVVRFLDWHV�RQ�D�

³QHHG� WR�NQRZ´�EDVLV�RQO\�� �%'�DVVRFLDWHV�VKRXOG� WUHDW�DOO�QRQ�SXEOLF� LQIRUPDWLRQ�
DERXW�%'�DV�D�%'�WUDGH�VHFUHW�XQOHVV�RWKHUZLVH�LQVWUXFWHG��

����� 7KH�7UDGH�6HFUHW�3ROLF\�DOVR�VWDWHV�WKDW�³(YHU\�%'�DVVRFLDWH�ZLWK�DFFHVV�WR�%'�WUDGH�

VHFUHWV�VKDOO�FRPSO\�ZLWK�WKLV�3ROLF\�´�

����� 'XULQJ� WKHLU� HPSOR\PHQW� DW� %'�� WKH� ,QGLYLGXDO� 'HIHQGDQWV� KDG� DFFHVV� WR� SDSHU��

FRPSXWHU��DQG�RWKHU�ILOHV�WKDW�KDG�5	'�LQIRUPDWLRQ�FRQFHUQLQJ�D�QXPEHU�RI�YDULRXV�DQG�RQJRLQJ�

SURMHFWV��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHWV��
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����� %'�LVVXHG�WR�HDFK�RI�WKH�,QGLYLGXDO�'HIHQGDQWV�D�ODSWRS�FRPSXWHU�DQG�SURYLGHG�HDFK�

ZLWK� DFFHVV� WR� %'¶V� QHWZRUN� ILOHV� DQG� KDUG� FRS\� ILOHV�� � 1HWZRUN� ILOHV� LQFOXGH� VSHFLILF� SURGXFW�

LQIRUPDWLRQ�� WHFKQLFDO� UHSRUWV�� DQG� SURMHFW� OLVWV�� +DUG� FRS\� ILOHV� LQFOXGH� DOO� SURGXFW� GHVLJQV��

PDQXIDFWXULQJ�LQVWUXFWLRQV��TXDOLW\�FRQWURO�VSHFLILFDWLRQV��DQG�FKHPLFDO�FKDUDFWHULVWLFV��

����� 7KH�LQIRUPDWLRQ�WR�ZKLFK�WKH�,QGLYLGXDO�'HIHQGDQWV�KDG�DFFHVV�ZDV�FRQILGHQWLDO�DQG�

SURSULHWDU\�DQG�FRQVWLWXWHG�WUDGH�VHFUHWV�XQGHU�DW�OHDVW�&DOLIRUQLD��1HZ�-HUVH\��DQG�IHGHUDO�ODZ��

����� ,Q�HDFK�RI�WKHLU�UROHV�DW�%'��WKH�,QGLYLGXDO�'HIHQGDQWV�URXWLQHO\�SOD\HG�D�FULWLFDO�SDUW�

LQ�WKH�YDULRXV�SURGXFW�UHODWHG�DQG�5	'�UHODWHG�SURMHFWV�SHUWDLQLQJ�WR�IORZ�F\WRPHWU\���7KH�WHFKQLFDO�

DQG� FOLQLFDO� GHVLJQV�� SLFWXUHV�� DQG� GUDZLQJV�� GHVLJQ� GDWD�� SURGXFW� DQG� SURFHVV� GHYHORSPHQWV��

SURWRW\SHV��PDUNHWLQJ�GDWD�DQG�PDUNHWLQJ�VWXGLHV��DQG�RWKHU�LQQRYDWLYH�LQIRUPDWLRQ�UHODWLQJ�WR�HDFK�

RI�WKHVH�SURGXFWV�RU�GHYHORSLQJ�SURGXFWV�LV�H[WUHPHO\�FRQILGHQWLDO��KDV�JUHDW�YDOXH�WR�%'�DQG�ZRXOG�

KDYH� VLJQLILFDQW� HFRQRPLF� YDOXH� WR� LWV� FRPSHWLWRUV�� � ,I� D� FRPSHWLWRU� RI�%'�ZHUH� WR� OHDUQ� RI� WKH�

GHVLJQV��EOXHSULQWV��DQG�RWKHU�LQQRYDWLYH�LQIRUPDWLRQ�UHODWLQJ�WR�DQ\�RI�WKHVH�SURGXFWV�RU�GHYHORSLQJ�

SURGXFWV��LW�ZRXOG�FDXVH�%'�JUHDW�KDUP�DQG�SXW�LW�DW�VLJQLILFDQW�FRPSHWLWLYH�GLVDGYDQWDJH����

����� )XUWKHUPRUH�� WKH� FROOHFWLYH� NQRZOHGJH� SRVVHVVHG� E\� WKH� ,QGLYLGXDO�'HIHQGDQWV� RI�

%'¶V�FRQILGHQWLDO��SURSULHWDU\��DQG�WUDGH�VHFUHW� LQIRUPDWLRQ�ZRXOG�EH�H[FHSWLRQDOO\�YDOXDEOH� WR�D�

FRPSHWLWRU��DQG�ZRXOG�FDXVH�%'�JUHDW�KDUP�DQG�SXW�LW�DW�VLJQLILFDQW�FRPSHWLWLYH�GLVDGYDQWDJH��

*�� &\WHN¶V�(PSOR\PHQW�RI�WKH�,QGLYLGXDO�'HIHQGDQWV�DQG�5HFHQW�/DXQFK�RI�

&RPSHWLWLYH�&\WRPHWHUV�

����� &\WHN�ZDV� IRXQGHG� LQ� WKH� HDUO\�����V�E\� D� IRUPHU� HPSOR\HH�RI�%'�DV� D� VHUYLFH�

RULHQWHG�FRPSDQ\�SURYLGLQJ�VHUYLFH��XSJUDGHV��DQG�WHFKQLFDO�VXSSRUW�WR�IORZ�F\WRPHWHUV�GHYHORSHG�

E\�RWKHU�FRPSDQLHV��LQFOXGLQJ�%'��

����� &\WHN�%LRVFLHQFHV�,QF��LV�WKH�RXWFRPH�RI�D�PHUJHU�EHWZHHQ�&\WHN�'HYHORSPHQW�,QF���

DQG� &\WRYLOOH� ,QF��� D� YHQWXUH� FDSLWDO�EDFNHG� EXVLQHVV� IRFXVHG� RQ� DGYDQFHG� PHGLFDO� LQVWUXPHQW�

WHFKQRORJ\�GHYHORSPHQW���See�KWWSV���ZZZ�ELRVSDFH�FRP�DUWLFOH�UHOHDVHV��F\WHN�ELRVFLHQFHV�SRLVHG�

WR�DFFHOHUDWH�IORZ�F\WRPHWU\�DGRSWLRQ����0DU������������ODVW�YLHZHG�)HE������������

����� %HIRUH�DSSUR[LPDWHO\�0DUFK�������&\WHN�FRQWLQXHG�LQ�LWV�RULJLQDO�VHUYLFH�RULHQWHG�

UROH��DQG�GLG�QRW�SURGXFH�RU�VHOO�DQ\�RI�LWV�RZQ�F\WRPHWHUV��
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����� $FFRUGLQJ� WR� LWV� FXUUHQW� ZHEVLWH�� KRZHYHU�� &\WHN� QRZ� FRQVLVWV� RI� ³HQJLQHHUV��

VFLHQWLVWV�DQG�FXVWRPHU�VHUYLFH�UHSUHVHQWDWLYHV�ZKR�GHVLJQ��EXLOG�DQG�VXSSRUW�IORZ�F\WRPHWHUV�´��See�

KWWSV���F\WHNELR�FRP�SDJHV�DERXW��ODVW�YLHZHG�-XQH�����������

����� $OVR�DFFRUGLQJ�WR�LWV�FXUUHQW�ZHEVLWH��&\WHN�LV�QRZ�D�³PDQXIDFWXUHU�DQG�VXSSOLHU�RI�

IORZ�F\WRPHWU\�SURGXFWV�DQG�VHUYLFHV�´��Id���

����� $FFRUGLQJ�WR�&\WHN¶V�ZHEVLWH��<DQ�³LV�D�FR�IRXQGHU�RI�&\WHN�%LRVFLHQFHV��,QF�>�@´�LV�

RQ�&\WHN¶V�%RDUG�RI�'LUHFWRUV��DQG�LV�&\WHN¶V�&KLHI�7HFKQRORJ\�2IILFHU���Id��

����� 7KH�RWKHU�,QGLYLGXDO�'HIHQGDQWV�DUH�DOO�FXUUHQWO\�HPSOR\HG�ZLWK�&\WHN�DV�ZHOO���$�

VXEVWDQWLDO� QXPEHU� RI� &\WHN¶V� 5	'� SRVLWLRQV�� LQFOXGLQJ� VHQLRU� PDQDJHPHQW� DQG� WHFKQRORJ\�

SRVLWLRQV��DUH�KHOG�E\�IRUPHU�%'�HPSOR\HHV���

����� 2Q�RU�DERXW�0DUFK�����������OHVV�WKDQ�WZR�\HDUV�DIWHU�<DQ�EHJDQ�HPSOR\PHQW�ZLWK�

&\WHN��&\WHN�ODXQFKHG�LWV�ILUVW�IORZ�F\WRPHWU\�V\VWHP��WKH�'[3�$WKHQD��IORZ�F\WRPHWU\�V\VWHP���

7KH�'[3�$WKHQD��LV�PDUNHWHG�DQG�VROG�WKURXJKRXW�WKH�8QLWHG�6WDWHV�DQG�ZRUOGZLGH��

����� /HVV�WKDQ�WKUHH�PRQWKV�DIWHU�LW�ODXQFKHG�WKH�'[3�$WKHQD��IORZ�F\WRPHWU\�V\VWHP��

RQ�RU�DERXW�-XQH����������&\WHN�ODXQFKHG�DQRWKHU�IORZ�F\WRPHWU\�V\VWHP��WKH�&\WHN�$XURUD��IORZ�

F\WRPHWU\� V\VWHP�� � 7KH� $XURUD�� VKDUHV� VWULNLQJ� VLPLODULWLHV� ZLWK� WKH� VSHFWUDO� IORZ� F\WRPHWHU�

SUHYLRXVO\� LQ� GHYHORSPHQW� DW�%'�E\�<DQ� DQG� RWKHU� ,QGLYLGXDO�'HIHQGDQWV�� DV�ZHOO� DV� RWKHU�%'�

SURGXFWV� DQG� WHFKQRORJLHV�� � 6SHFLILFDOO\�� WKH� &\WHN� $XURUD�� LV� D� IORZ� F\WRPHWHU� ZLWK� VSHFWUDO�

DQDO\VLV�FDSDELOLWLHV�VLPLODU�WR�WKRVH�WKDW�ZHUH�LQ�GHYHORSPHQW�DW�%'�WKURXJK�3URMHFW�1HZWRQ���7KH�

$XURUD��LV�VROG�WKURXJKRXW�WKH�8QLWHG�6WDWHV�DQG�ZRUOGZLGH��

����� 6LQFH�������&\WHN�KDV�ILOHG�SDWHQW�DSSOLFDWLRQV�GLUHFWHG�WR�WHFKQRORJLHV�UHODWLQJ�WR�

VSHFWUDO�IORZ�F\WRPHWU\��LQFOXGLQJ�SXEOLVKHG�DSSOLFDWLRQV�ZLWK�<DQ�DQG�9UDQH�DV�QDPHG�LQYHQWRUV��

����� 8VH� RI� %'¶V� FRQILGHQWLDO�� SURSULHWDU\�� DQG� WUDGH� VHFUHW� LQIRUPDWLRQ� KHOG� E\� WKH�

,QGLYLGXDO�'HIHQGDQWV�DQG�FRQWDLQHG�LQ�WKH�ILOHV�WKH\�PLVDSSURSULDWHG�JUHDWO\�KHOSHG�&\WHN�EULQJ�LWV�

'[3�$WKHQD��DQG�$XURUD��IORZ�F\WRPHWU\�V\VWHPV�WR�PDUNHW���7KDW�LQIRUPDWLRQ�ZRXOG�KDYH�JLYHQ�

&\WHN�DQ�XQIDLU�DGYDQWDJH�DQG�KHDG�VWDUW�LQ�GHYHORSLQJ�WKHLU�RZQ�IORZ�F\WRPHWHU�SURGXFWV���8VH�RI�

%'¶V�FRQILGHQWLDO��SURSULHWDU\��DQG�WUDGH�VHFUHW�LQIRUPDWLRQ�KHOG�E\�WKH�,QGLYLGXDO�'HIHQGDQWV�DQG�
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FRQWDLQHG�LQ�WKH�ILOHV�WKH\�PLVDSSURSULDWHG�JUHDWO\�KHOSV�&\WHN�ZLWK�LWV�RULJLQDO�EXVLQHVV�RI�VHUYLFH��

UHSDLU��DQG�XSJUDGH�RI�%'�SURGXFWV��

����� &\WHN�XVHG�%'¶V�FRQILGHQWLDO��SURSULHWDU\��DQG�WUDGH�VHFUHW�LQIRUPDWLRQ�DV�SDUW�RI�LWV�

HIIRUW�WR�GHYHORS�DQG�PDUNHW�IORZ�F\WRPHWU\�V\VWHPV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR��WKH�'[3�$WKHQD��

IORZ�F\WRPHWU\�V\VWHP�DQG�WKH�$XURUD��IORZ�F\WRPHWU\�V\VWHP��WR�WKH�GHWULPHQW�RI�%'��

+�� 7KH�7KHIW�2I�&RQILGHQWLDO�,QIRUPDWLRQ�$QG�7UDGH�6HFUHWV�)URP�%'�DQG�

6\VWHPLF�3RDFKLQJ�RI�%'�(PSOR\HHV�E\�&\WHN�

����� ,Q�-DQXDU\�������KDYLQJ�OHDUQHG�IURP�SXEOLF�LQIRUPDWLRQ�WKDW�VHYHUDO�%'�HPSOR\HHV�

KDG� OHIW�%'¶V�HPSOR\�DQG�DFFHSWHG�HPSOR\PHQW�ZLWK�&\WHN�DIWHU�EHLQJ�VSHFLILFDOO\� WDUJHWHG�DQG�

UHFUXLWHG��%'�LQLWLDWHG�DQ�RQJRLQJ�LQWHUQDO�UHYLHZ���$V�D�UHVXOW�RI�WKH�LQWHUQDO�UHYLHZ��%'�OHDUQHG�

WKDW� WKH�,QGLYLGXDO�'HIHQGDQWV�KDG�GRZQORDGHG� WKRXVDQGV�RI� ILOHV� WR�GR]HQV�RI� UHPRYDEOH�PHGLD�

GHYLFHV�FRQWDLQLQJ�%'�FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ�DQG�WUDGH�VHFUHWV��LQFOXGLQJ�WKH�%'�

7UDGH�6HFUHWV��ZKLOH�VWLOO�HPSOR\HG�DW�%'����

����� %'� HQJDJHG� LQ� GLOLJHQW� HIIRUWV� WR� UHFRYHU� WKH�PLVVLQJ� GHYLFHV�� LQFOXGLQJ� EXW� QRW�

OLPLWHG�WR���D��PDNLQJ�ZULWWHQ�GHPDQGV�WR�FHUWDLQ�,QGLYLGXDO�'HIHQGDQWV�IRU�WKH�LPPHGLDWH�UHWXUQ�RI�

WKH�GHYLFHV���E��FRQGXFWLQJ�D�VHDUFK�RI�WKH�%'�6DQ�-RVH�)DFLOLW\�IRU�WKH�GHYLFHV��DQG��F��UHTXHVWLQJ�

WKDW� &\WHN� DVVLVW� %'� ZLWK� UHFRYHULQJ� WKH� GHYLFHV� IURP� WKHLU� FXUUHQW� RIILFHU�V�� DQG� HPSOR\HHV��

SUHVHUYH�LQIRUPDWLRQ�UHODWHG�WR�WKH�PLVVLQJ�GHYLFHV��DQG�DJUHH�WR�D�WKLUG�SDUW\�IRUHQVLF�LQVSHFWLRQ����

����� 2I� WKH� GR]HQV� RI� GHYLFHV� WR� ZKLFK� WKH� ,QGLYLGXDO� 'HIHQGDQWV� GRZQORDGHG� %'�

FRQILGHQWLDO�LQIRUPDWLRQ��WR�GDWH�%'�KDV�EHHQ�DEOH�WR�UHFRYHU�RQO\�D�KDQGIXO�RI�GHYLFHV���

����� %'¶V�LQWHUQDO�UHYLHZ�UHYHDOHG�WKH�GRZQORDGLQJ�DFWLYLW\�E\�WKH�,QGLYLGXDO�'HIHQGDQWV�

GHVFULEHG�DERYH��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV� ZHUH� LQ� SRVVHVVLRQ� RI� WKH� PLVDSSURSULDWHG� %'� 7UDGH�

6HFUHWV��DV�ZHOO�DV�WKHLU�LQGLYLGXDO�DQG�FRPELQHG�NQRZOHGJH�RI�%'¶V�SURSULHWDU\�DQG�FRQILGHQWLDO�

LQIRUPDWLRQ�UHODWHG�WR�%'¶V�IORZ�F\WRPHWU\�DQG�VSHFWUDO�IORZ�F\WRPHWU\��ZKHQ�WKH\�MRLQHG�&\WHN�

DQG��RQ�LQIRUPDWLRQ�DQG�EHOLHI��XVHG��DQG�FRQWLQXH�WR�XVH��WKRVH�WUDGH�VHFUHWV�LQ�WKHLU�ZRUN�WKHUH�IRU�

WKH�EHQHILW�RI�&\WHN�DQG�KDYH�HQDEOHG�RWKHUV�DW�&\WHN�WR�VLPLODUO\�XVH�WKHP��
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����� &\WHN� DQG� <DQ� NQHZ� RU� VKRXOG� KDYH� NQRZQ� RI� WKH� RWKHU� ,QGLYLGXDO� 'HIHQGDQWV¶�

FRQWUDFWXDO�REOLJDWLRQV�WR�%'��ZKLFK�LQFOXGHG�����DQ�REOLJDWLRQ�QRW�WR�XVH�RU�GLVFORVH�%'�FRQILGHQWLDO�

LQIRUPDWLRQ�RXWVLGH�WKH�VFRSH�RI�WKHLU�HPSOR\PHQW�DW�%'������WKH�REOLJDWLRQ�WR�DVVLJQ�LQWHOOHFWXDO�

SURSHUW\������WKH�REOLJDWLRQ�WR�UHWXUQ�%'�SURSHUW\�XSRQ�OHDYLQJ�%'��DQG�����D�GXW\�RI�OR\DOW\�WR�%'�

DV�LWV�HPSOR\HHV��

����� :LWK�LWV�LPSURSHU�DFFHVV�WR�DQG�PLVXVH�RI�WKH�%'�7UDGH�6HFUHWV��&\WHN�ZDV�DEOH�WR�

GHYHORS�DQG�ODXQFK�LWV�RZQ�VSHFWUDO�IORZ�F\WRPHWU\�SURGXFWV�UDSLGO\��GHVSLWH�KDYLQJ�QHYHU�EHIRUH�

SURGXFHG� D� IORZ� F\WRPHWHU� SURGXFW� LWVHOI²LWV� RQO\� SULRU� H[SHULHQFH� EHLQJ� LQ� VHUYLFLQJ� DQG�

UHIXUELVKLQJ�RWKHUV¶�IORZ�F\WRPHWHUV��LQFOXGLQJ�%'¶V���&\WHN�ZRXOG�QRW�KDYH�EHHQ�DEOH�WR�GHYHORS�

IORZ�F\WRPHWHUV�RQ�DV�UDSLG�D�WLPH�IUDPH�EXW�IRU�LWV�ZURQJIXO�XVH�RI�WKH�%'�7UDGH�6HFUHWV��DLGHG�E\�

WKH�LPSURSHU�GLVFORVXUHV�DQG�SDUWLFLSDWLRQ�RI�WKH�,QGLYLGXDO�'HIHQGDQWV��

����� $IWHU�OHDUQLQJ�RI�<DQ¶V�DQG�WKH�RWKHU�,QGLYLGXDO�'HIHQGDQWV¶�FRQGXFW�UHJDUGLQJ�%'¶V�

FRQILGHQWLDO� LQIRUPDWLRQ�� %'� FRQWDFWHG� &\WHN� DQG� DVNHG� WKDW� &\WHN� SUHVHUYH� DQ\� UHOHYDQW�

LQIRUPDWLRQ� DQG� DJUHH� WR� D� WKLUG�SDUW\� UHYLHZ� RI� LWV� FRPSXWHU� V\VWHPV� IRU� %'¶V� FRQILGHQWLDO�

LQIRUPDWLRQ�� � $IWHU� OHDUQLQJ� RI� WKH� FRQGXFW� RI� WKH� RWKHU� ,QGLYLGXDO� 'HIHQGDQWV� UHJDUGLQJ� %'¶V�

FRQILGHQWLDO�LQIRUPDWLRQ��%'�DJDLQ�FRQWDFWHG�&\WHN�WR�UHLWHUDWH�WKH�QHHG�IRU�D�WKLUG�SDUW\�UHYLHZ���

%'�DOVR�SURYLGHG�&\WHN�ZLWK� LQIRUPDWLRQ�DERXW� WKH�PLVVLQJ� UHPRYDEOH�PHGLD�GHYLFHV�� �7R�GDWH��

&\WHN�KDV�QRW�DJUHHG�WR�DOORZ�D�WKLUG�SDUW\�UHYLHZ�RI�LWV�FRPSXWHU�V\VWHPV��

����� 7KH�%'�7UDGH�6HFUHWV�GHULYH�VLJQLILFDQW�LQGHSHQGHQW�HFRQRPLF�YDOXH��DFWXDO�DQG�RU�

SRWHQWLDO��IURP�QRW�EHLQJ�JHQHUDOO\�NQRZQ�WR�WKH�SXEOLF�RU�WR�RWKHU�SHUVRQV�WKDW�FDQ�REWDLQ�HFRQRPLF�

YDOXH� IURP� WKHLU� XVH� RU� GLVFORVXUH�� � %'� GHULYHV� VXEVWDQWLDO� EXVLQHVV� DGYDQWDJH� DQG� VLJQLILFDQW�

HFRQRPLF�EHQHILW�IURP�PDLQWDLQLQJ�WKH�FRQILGHQWLDOLW\�RI�WKH�%'�7UDGH�6HFUHWV��

����� 7KH�,QGLYLGXDO�'HIHQGDQWV¶�LPSURSHU�GLVFORVXUH�WR�&\WHN�RI�WKH�%'�7UDGH�6HFUHWV��

DQG�&\WHN¶V�DQG�WKH�,QGLYLGXDO�'HIHQGDQWV¶�LPSURSHU�XVH�RI�WKH�%'�7UDGH�6HFUHWV��KDV�FDXVHG�DQG�

ZLOO�FDXVH�VXEVWDQWLDO�HFRQRPLF�KDUP�DQG�GLVDGYDQWDJH�WR�%'��VRPH�RI�ZKLFK�LV�QRW�HYHQ�NQRZQ�RU�

NQRZDEOH�DW�WKH�SUHVHQW�WLPH��

����� %'�KDV� EHHQ� LQMXUHG� E\�'HIHQGDQWV¶� FRQGXFW�� LQFOXGLQJ� ORVW� SURILWV�� ORVW� UHYHQXH��

&\WHN¶V�XQMXVW�HQULFKPHQW��DQG�RWKHU�KDUPV���
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�0LVDSSURSULDWLRQ�7KUHDWHQHG�0LVDSSURSULDWLRQ�RI�7UDGH�6HFUHWV�8QGHU�WKH�'HIHQG�7UDGH�
6HFUHWV�$FW�RI��������

�$JDLQVW�$OO�'HIHQGDQWV��

����� %'�UHSHDWV�DQG�UHDOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�LQ�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�

IXOO\�VHW�IRUWK�KHUHLQ��

����� %'�RZQHG�DQG�SRVVHVVHG�FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ��GRFXPHQWV��DQG�

GDWD�FRQWDLQLQJ�RU�FRQVWLWXWLQJ�WKH�%'�7UDGH�6HFUHWV�� �7KH�%'�7UDGH�6HFUHWV�DUH� WKH�SURGXFWV�RI�

YDOXDEOH�UHVHDUFK�DQG�GHYHORSPHQW��WLPH�DQG�HIIRUW��DQG�LQYHVWPHQW�E\�%'��

����� 7KH�%'�7UDGH�6HFUHWV�DUH�YDOXDEOH�SURGXFWV�RI�%'¶V�5	'���7KH�%'�7UDGH�6HFUHWV�

GHULYH� LQGHSHQGHQW� HFRQRPLF� YDOXH� IURP� QRW� EHLQJ� JHQHUDOO\� NQRZQ� WR�� DQG� QRW� EHLQJ� UHDGLO\�

DVFHUWDLQDEOH�WKURXJK�SURSHU�PHDQV�E\��RWKHU�SHUVRQV�ZKR�FRXOG�REWDLQ�HFRQRPLF�YDOXH�IURP�WKH�

GLVFORVXUH�RU�XVH�RI�WKDW�LQIRUPDWLRQ���7KH�%'�7UDGH�6HFUHWV�FRQVWLWXWH�D�VLJQLILFDQW�NQRZOHGJH�EDVH�

IRU�WKH�GHYHORSPHQW�RI�D�QHZ�IORZ�F\WRPHWHU���7KH\�ZRXOG�DOVR�JLYH�FRPSDQLHV�WKDW�RIIHU�F\WRPHWHU�

UHSDLU�VHUYLFHV��XSJUDGH�VHUYLFHV��RU�UHSODFHPHQW�FRPSRQHQWV��OLNH�&\WHN��DQ�XQIDLU�DGYDQWDJH�E\�

UHYHDOLQJ�FRQILGHQWLDO� LQIRUPDWLRQ�DERXW� WKH�GHVLJQ�RI�%'¶V�F\WRPHWHUV�� �7KH�%'�7UDGH�6HFUHWV��

LQGLYLGXDOO\� RU� LQ� FRPELQDWLRQ�� FRXOG� EH� XVHG� WR� FUHDWH� QHZ� F\WRPHWHU� FRPSRQHQWV�� HQWLUH�

LQVWUXPHQWV��VRIWZDUH��RU�PDUNHWLQJ�VWUDWHJLHV�IRU�WKRVH�SURGXFWV���

����� $W�DOO�WLPHV��%'�KDV�WDNHQ�UHDVRQDEOH�DQG�H[WHQVLYH�PHDVXUHV�WR�NHHS�VHFUHW�LWV�WUDGH�

VHFUHWV�DQG�FRQILGHQWLDO�LQIRUPDWLRQ��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHWV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�E\�

OLPLWLQJ� DFFHVV� WR� FRQILGHQWLDO� LQIRUPDWLRQ�� UHTXLULQJ� QRQ�H[HPSW� HPSOR\HHV� WR� VLJQ� (PSOR\HH�

$JUHHPHQWV��LPSOHPHQWLQJ�HPSOR\PHQW�SROLFLHV��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHW�3ROLF\��WKDW�UHTXLUH�

FRQILGHQWLDOLW\��DQG�UHPLQGLQJ�%'�HPSOR\HHV��LQFOXGLQJ�DOO�RI�WKH�,QGLYLGXDO�'HIHQGDQWV��RI�WKHLU�

UHVSRQVLELOLWLHV�ZKHQ�ORJJLQJ�LQWR�WKH�%'�QHWZRUN��

����� 7KH�%'�7UDGH�6HFUHWV�DOO�UHODWH�WR�IORZ�F\WRPHWU\�SURGXFWV�DQG�VHUYLFHV�XVHG��VROG��

VKLSSHG�DQG�RUGHUHG�LQ��RU�LQWHQGHG�WR�EH�XVHG��VROG��VKLSSHG�DQG�RU�RUGHUHG�LQ��LQWHUVWDWH�RU�IRUHLJQ�

FRPPHUFH��
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����� $W�QR�WLPH�GLG�%'�FRQVHQW�WR�'HIHQGDQWV¶�WDNLQJ��XVLQJ��UHWDLQLQJ��RU�GLVFORVLQJ�WKH�

%'�7UDGH�6HFUHWV�IRU�DQ\�SXUSRVH��

����� ,Q�YLRODWLRQ�RI�%'¶V�ULJKWV��WKH�'HIHQGDQWV�PLVDSSURSULDWHG�WKH�%'�7UDGH�6HFUHWV�LQ�

WKH�LPSURSHU�DQG�XQODZIXO�PDQQHU�DV�DOOHJHG�KHUHLQ��ZLWKLQ�WKH�PHDQLQJ�RI�WKH�'76$�����8�6�&��

��������E\�XVLQJ�DQG�GLVFORVLQJ�WKH�%'�7UDGH�6HFUHWV�DQG�FRQWLQXLQJ�WR�XVH�DQG�GLVFORVH�WKHP�WR�WKLV�

GD\��DIWHU�0D\�����������IRU�WKHLU�RZQ�HFRQRPLF�EHQHILW��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV� PLVDSSURSULDWHG� WKH� %'� 7UDGH� 6HFUHWV� E\� LPSURSHUO\�

GRZQORDGLQJ�ILOHV�FRQWDLQLQJ�WKH�%'�7UDGH�6HFUHWV�RQWR�UHPRYDEOH�PHGLD�GHYLFHV��UHPRYLQJ�WKHP�

IURP�%'¶V�SUHPLVHV��DQG�WDNLQJ�WKH�%'�7UDGH�6HFUHWV�ZLWK�WKHP�WR�&\WHN���$W�&\WHN�WKH\�WKHQ��XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��GLVFORVHG��XVHG��DQG�FRQWLQXH�WR�XVH�WKHP�DQG�HQDEOH�RWKHUV�DW�&\WHN�WR�XVH�

WKHP��DIWHU�0D\�����������LQ�YLRODWLRQ�RI�WKHLU�GXWLHV�RI�VHFUHF\�WR�%'�DQG�WKHLU�GXWLHV�WR�UHWXUQ�%'�

SURSHUW\�XSRQ�OHDYLQJ�%'��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV� IXUWKHU� PLVDSSURSULDWHG� WKH� %'� 7UDGH� 6HFUHWV� E\�

LPSURSHUO\�GLVFORVLQJ�WKH�%'�7UDGH�6HFUHWV�WR�&\WHN��XVLQJ�WKH�%'�7UDGH�6HFUHWV�IRU�&\WHN¶V�EHQHILW��

DQG�HQDEOLQJ� WKHLU�XVH�E\�RWKHUV�DW�&\WHN��IURP�QR�ODWHU� WKDQ� WKH� WLPH�HDFK�,QGLYLGXDO�'HIHQGDQW�

EHJDQ�ZRUNLQJ�DW�&\WHN�WR�QR�HDUOLHU�WKDQ�WKH�WLPHV�&\WHN�XQYHLOHG�����WKH�$WKHQD70�IORZ�F\WRPHWHU�

LQ�0DUFK������DQG�����WKH�$XURUD70�IORZ�F\WRPHWHU�LQ�-XQH�������

����� &\WHN�PLVDSSURSULDWHG�WKH�%'�7UDGH�6HFUHWV�E\�LPSURSHUO\�DFTXLULQJ�WKH�%'�7UDGH�

6HFUHWV� IURP� WKH� ,QGLYLGXDO�'HIHQGDQWV�RYHU� WKH� WLPH�SHULRG� LQ�ZKLFK� WKH� ,QGLYLGXDO�'HIHQGDQWV�

GLVFORVHG� WKHP�� HYHQ� WKRXJK�&\WHN�NQHZ�RU� VKRXOG�KDYH�NQRZQ� WKDW� WKH� ,QGLYLGXDO�'HIHQGDQWV¶�

GLVFORVXUH�ZDV�LQ�YLRODWLRQ�RI�WKH�,QGLYLGXDO�'HIHQGDQWV¶�GXWLHV�RI�VHFUHF\�DQG�WR�UHWXUQ�%'�SURSHUW\�

WR�%'��

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��DOO�'HIHQGDQWV�IXUWKHU�PLVDSSURSULDWHG�WKH�%'�7UDGH�

6HFUHWV�E\�LPSURSHUO\�XVLQJ�WKH�%'�7UDGH�6HFUHWV�WR�GHYHORS��PDQXIDFWXUH��PDUNHW��VHOO��PDLQWDLQ��

VHUYLFH��DQG�XSJUDGH�IORZ�F\WRPHWU\�SURGXFWV��IRU�&\WHN¶V�EHQHILW�DQG�WR�WKH�GHWULPHQW�RI�%'��DQG�

VXFK�LPSURSHU�XVH�FRQWLQXHV�WR�WKLV�GD\��

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQWV�5HLQLQ�DQG�6KRRN�IXUWKHU�PLVDSSURSULDWHG�

WKH�%'�7UDGH�6HFUHWV�E\�LPSURSHUO\�WDNLQJ�GHYLFHV�DQG�ILOHV�FRQWDLQLQJ�WKH�%'�7UDGH�6HFUHWV�ZLWK�

Case 3:18-cv-00933-MMC   Document 57   Filed 06/08/18   Page 32 of 42



�

�

�

�

�

�

��

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

���

�����
),567�$0(1'('�&203/$,17� � &$6(�12�������&9�������00&��

WKHP�WR�&\WHN�ZKHQ�WKH\� OHIW�%'�RQ�GDWHV�DIWHU�0D\����������� LQ�YLRODWLRQ�RI� WKHLU�$JUHHPHQWV��

LUUHVSHFWLYH�RI�WKHLU�ODWHU�XVH�DQG�GLVFORVXUH�RI�WKH�%'�7UDGH�6HFUHWV�DW�&\WHN��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV¶� PLVDSSURSULDWLRQ� RI� WKH� %'� 7UDGH� 6HFUHWV� ZDV�

LQWHQWLRQDO��NQRZLQJ��ZLOOIXO��PDOLFLRXV��IUDXGXOHQW��DQG�RSSUHVVLYH�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&��

�������E�����%��L��&����

����� 7KH� ,QGLYLGXDO�'HIHQGDQWV�KDYH� IDLOHG� WR� UHWXUQ� WKH� UHPRYDEOH�PHGLD�GHYLFHV�DQG�

ILOHV�FRQWDLQLQJ�%'�7UDGH�6HFUHWV���

����� ,I� WKH� ,QGLYLGXDO� 'HIHQGDQWV¶� FRQGXFW� LV� QRW� UHPHGLHG�� WKH\� ZLOO� FRQWLQXH� WR�

PLVDSSURSULDWH��GLVFORVH��DQG�XVH�IRU�WKHLU�RZQ�DQG�&\WHN¶V�EHQHILW�DQG�WR�%'¶V�GHWULPHQW��WKH�%'�

7UDGH�6HFUHWV��

����� $V�WKH�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�PLVDSSURSULDWLRQ��%'�KDV�VXIIHUHG�

GDPDJH�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&���������E�����%��L��,��LQ�DQ�DPRXQW�DV�\HW�XQNQRZQ�DQG��LI�

'HIHQGDQWV¶�FRQGXFW� LV�QRW� VWRSSHG��%'�ZLOO� FRQWLQXH� WR� VXIIHU� LUUHSDUDEOH� LQMXU\�DQG�VLJQLILFDQW�

GDPDJHV��LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� ,Q� DGGLWLRQ�� DV� D� GLUHFW� DQG� SUR[LPDWH� UHVXOW� RI� 'HIHQGDQWV¶� PLVDSSURSULDWLRQ��

'HIHQGDQWV�KDYH�EHHQ�XQMXVWO\�HQULFKHG�DV�D�UHVXOW�WKHLU�PLVDSSURSULDWLRQ�RI�WKH�%'�7UDGH�6HFUHWV�

ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&���������E�����%��L��,,��LQ�DQ�DPRXQW�DV�\HW�XQNQRZQ���

����� %HFDXVH� %'¶V� UHPHG\� DW� ODZ� LV� LQDGHTXDWH�� %'� VHHNV�� LQ� DGGLWLRQ� WR� GDPDJHV��

LQMXQFWLYH� UHOLHI�SXUVXDQW� WR����8�6�&���������E�����$��L�� WR� UHFRYHU�DQG�SURWHFW� LWV� FRQILGHQWLDO��

SURSULHWDU\��DQG�WUDGH�VHFUHW�LQIRUPDWLRQ�DQG�RWKHU�OHJLWLPDWH�EXVLQHVV�LQWHUHVWV���%'¶V�EXVLQHVV�UHOLHV�

RQ�LWV�UHSXWDWLRQ�DQG�DELOLW\�WR�PDLQWDLQ�DQG�JURZ�LWV�FOLHQW�EDVH�LQ�D�FRPSHWLWLYH�PDUNHW�DQG�ZLOO�

FRQWLQXH�VXIIHULQJ�LUUHSDUDEOH�KDUP�DEVHQW�LQMXQFWLYH�UHOLHI��

6(&21'�&/$,0�)25�5(/,()�

�$LGLQJ�DQG�$EHWWLQJ�WKH�'HIHQG�7UDGH�6HFUHWV�$FW�RI��������
�$JDLQVW�$OO�'HIHQGDQWV��

����� %'�UHSHDWV�DQG�UHDOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�LQ�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�

IXOO\�VHW�IRUWK�KHUHLQ��
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����� %'� RZQHG� DQG� SRVVHVVHG� WKH� %'� 7UDGH� 6HFUHWV�� ZKLFK� UHODWH� WR� IORZ� F\WRPHWU\�

SURGXFWV�DQG�VHUYLFHV�XVHG��VROG��VKLSSHG�DQG�RUGHUHG�LQ��RU�LQWHQGHG�WR�EH�XVHG��VROG��VKLSSHG�DQG�RU�

RUGHUHG�LQ��LQWHUVWDWH�RU�IRUHLJQ�FRPPHUFH��DV�DOOHJHG�KHUHLQ��

����� 7KH� %'� 7UDGH� 6HFUHWV� DUH� QRW� JHQHUDOO\� NQRZQ� RU� UHDGLO\� DVFHUWDLQDEOH� WKURXJK�

SURSHU�PHDQV��QRU�FRXOG�WKH\�EH�SURSHUO\�DFTXLUHG�RU�GXSOLFDWHG�E\�RWKHUV��

����� $W�DOO�WLPHV��%'�KDV�WDNHQ�UHDVRQDEOH�DQG�H[WHQVLYH�HIIRUWV�WR�NHHS�VHFUHW�LWV�WUDGH�

VHFUHWV�DQG�FRQILGHQWLDO�LQIRUPDWLRQ��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHWV��

����� 7KH�%'�7UDGH�6HFUHWV�GHULYH�LQGHSHQGHQW�HFRQRPLF�YDOXH�IURP�QRW�EHLQJ�JHQHUDOO\�

NQRZQ�WR��DQG�QRW�EHLQJ�UHDGLO\�DVFHUWDLQDEOH�WKURXJK�SURSHU�PHDQV�E\��DQRWKHU�SHUVRQ�ZKR�FRXOG�

REWDLQ�HFRQRPLF�YDOXH�IURP�WKH�GLVFORVXUH�RU�XVH�RI�WKH�LQIRUPDWLRQ����

����� 7KH� PLVDSSURSULDWHG� %'� 7UDGH� 6HFUHWV� DUH� FUXFLDO� WR� WKH� VXFFHVV� RI� WKH�

LPSOHPHQWDWLRQ��RSHUDWLRQ��DQG�PDLQWHQDQFH�RI�%'¶V�SURSULHWDU\�F\WRPHWU\�WHFKQRORJLHV��DQG�JLYH�

D� GHFLVLYH� FRPSHWLWLYH� DGYDQWDJH� WR� %'� DQG�� SRWHQWLDOO\�� WR� DQ\RQH� HOVH� ZLWK� DFFHVV� WR� WKLV�

LQIRUPDWLRQ���8VH�RI�WKH�%'�7UDGH�6HFUHWV�KHOG�E\�WKH�,QGLYLGXDO�'HIHQGDQWV�DQG�FRQWDLQHG�LQ�WKH�

ILOHV�WKH\�PLVDSSURSULDWHG�ZRXOG�DOVR�JUHDWO\�KHOS�&\WHN�ZLWK�LWV�RULJLQDO�EXVLQHVV�RI�VHUYLFH��UHSDLU��

DQG�XSJUDGH�RI�%'�SURGXFWV��

����� $W�QR�WLPH�GLG�%'�FRQVHQW�WR�'HIHQGDQWV¶�WDNLQJ��XVLQJ��RU�GLVFORVLQJ�WKH�%'�7UDGH�

6HFUHWV�IRU�DQ\�SXUSRVH��

����� ,Q�YLRODWLRQ�RI�%'¶V�ULJKWV��WKH�'HIHQGDQWV�PLVDSSURSULDWHG�WKH�%'�7UDGH�6HFUHWV�LQ�

WKH�LPSURSHU�DQG�XQODZIXO�PDQQHU�DV�DOOHJHG�KHUHLQ��ZLWKLQ�WKH�PHDQLQJ�RI�WKH�'76$�����8�6�&��

��������E\�XVLQJ�DQG�GLVFORVLQJ�WKH�%'�7UDGH�6HFUHWV�DQG�FRQWLQXLQJ�WR�XVH�DQG�GLVFORVH�WKHP�IRU�

WKHLU�RZQ�HFRQRPLF�EHQHILW��DQG�E\�HQDEOLQJ�RWKHUV�DW�&\WHN�WR�XVH�WKHP����

����� (DFK�RI�WKH�'HIHQGDQWV�DLGHG�DQG�DEHWWHG�WKH�PLVDSSURSULDWLRQ�E\�RWKHU�'HIHQGDQWV�

RI�WKH�%'�7UDGH�6HFUHWV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�'76$�����8�6�&����������WR�WKH�EHQHILW�RI�&\WHN��

����� $V�WKH�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�PLVDSSURSULDWLRQ��DQG�DLGLQJ�DQG�

DEHWWLQJ�RI�VDLG�PLVDSSURSULDWLRQ�DV�DIRUHVDLG��%'�KDV�VXIIHUHG�GDPDJH�ZLWKLQ�WKH�PHDQLQJ�RI����

8�6�&���������E�����%��L��,��LQ�DQ�DPRXQW�DV�\HW�XQNQRZQ�DQG��LI�'HIHQGDQWV¶�FRQGXFW�LV�QRW�VWRSSHG��

Case 3:18-cv-00933-MMC   Document 57   Filed 06/08/18   Page 34 of 42



�

�

�

�

�

�

��

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

���

�����
),567�$0(1'('�&203/$,17� � &$6(�12�������&9�������00&��

%'�ZLOO�FRQWLQXH�WR�VXIIHU�LUUHSDUDEOH�LQMXU\�DQG�VLJQLILFDQW�GDPDJHV��LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�

WULDO��

����� 'HIHQGDQWV�ZLOO�FRQWLQXH�WR�PLVDSSURSULDWH��DQG�DLG�DQG�DEHW�VDLG�PLVDSSURSULDWLRQ�

RI�� WKH�%'�7UDGH� 6HFUHWV�� DQG�%'�ZLOO� FRQWLQXH� WR� VXIIHU� LUUHSDUDEOH� LQMXU\�� XQOHVV�'HIHQGDQWV¶�

FRQWLQXHG�DLGLQJ��DEHWWLQJ��DQG�PLVDSSURSULDWLRQ� LV�HQMRLQHG�E\� WKLV�&RXUW�SXUVXDQW� WR����8�6�&��

�������E�����$��L����

����� 'HIHQGDQWV�ZLOOIXOO\� DQG�PDOLFLRXVO\�PLVDSSURSULDWHG�� DQG� DLGHG� DQG� DEHWWHG� VDLG�

PLVDSSURSULDWLRQ�RI��WKH�%'�7UDGH�6HFUHWV�ZLWKLQ�WKH�PHDQLQJ�RI����8�6�&���������E�����%��L��&���

7+,5'�&/$,0�)25�5(/,()�

�0LVDSSURSULDWLRQ�7KUHDWHQHG�0LVDSSURSULDWLRQ�RI�7UDGH�6HFUHWV�8QGHU�WKH�&DOLIRUQLD�
8QLIRUP�7UDGH�6HFUHWV���&DOLIRUQLD�&LYLO�&RGH���������HW�VHT����

�$JDLQVW�$OO�'HIHQGDQWV��

����� %'�UHSHDWV�DQG�UHDOOHJHV�HDFK�DQG�HYHU\�DOOHJDWLRQ�LQ�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�

IXOO\�VHW�IRUWK�KHUHLQ��

����� %'�RZQHG�DQG�SRVVHVVHG�FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ��GRFXPHQWV��DQG�

GDWD�FRQWDLQLQJ�DQG�HPERG\LQJ�WKH�%'�7UDGH�6HFUHWV��

����� 7KH�%'�7UDGH�6HFUHWV�ZRXOG�DOVR�JLYH�FRPSDQLHV�WKDW�RIIHU�F\WRPHWHU�UHSDLU�VHUYLFHV��

XSJUDGH� VHUYLFHV�� RU� UHSODFHPHQW� FRPSRQHQWV� �OLNH� &\WHN�� DQ� XQIDLU� DGYDQWDJH� E\� UHYHDOLQJ�

FRQILGHQWLDO�LQIRUPDWLRQ�DERXW�WKH�GHVLJQ�RI�%'¶V�F\WRPHWHUV��

����� $W�DOO�WLPHV��%'�KDV�WDNHQ�UHDVRQDEOH�DQG�H[WHQVLYH�PHDVXUHV�WR�NHHS�VHFUHW�LWV�WUDGH�

VHFUHWV�DQG�FRQILGHQWLDO�LQIRUPDWLRQ��LQFOXGLQJ�WKH�%'�7UDGH�6HFUHWV��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�E\�

OLPLWLQJ� DFFHVV� WR� FRQILGHQWLDO� LQIRUPDWLRQ�� UHTXLULQJ� HPSOR\HHV� WR� VLJQ� (PSOR\HH� $JUHHPHQWV��

LPSOHPHQWLQJ� HPSOR\PHQW� SROLFLHV�� LQFOXGLQJ� WKH� %'� 7UDGH� 6HFUHW� 3ROLF\�� WKDW� UHTXLUH�

FRQILGHQWLDOLW\��DQG�UHPLQGLQJ�%'�HPSOR\HHV��LQFOXGLQJ�DOO�RI�WKH�,QGLYLGXDO�'HIHQGDQWV��RI�WKHLU�

UHVSRQVLELOLWLHV�ZKHQ�ORJJLQJ�LQWR�WKH�%'�QHWZRUN��

����� 7KH�%'�7UDGH�6HFUHWV�GHULYH�LQGHSHQGHQW�HFRQRPLF�YDOXH�IURP�QRW�EHLQJ�JHQHUDOO\�

NQRZQ�WR��DQG�QRW�EHLQJ�UHDGLO\�DVFHUWDLQDEOH�WKURXJK�SURSHU�PHDQV�E\��DQRWKHU�SHUVRQ�ZKR�FRXOG�

REWDLQ�HFRQRPLF�YDOXH�IURP�WKH�GLVFORVXUH�RU�XVH�RI�WKH�LQIRUPDWLRQ����
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����� 7KH� PLVDSSURSULDWHG� %'� 7UDGH� 6HFUHWV� DUH� FUXFLDO� WR� WKH� VXFFHVV� RI� WKH�

LPSOHPHQWDWLRQ��RSHUDWLRQ��DQG�PDLQWHQDQFH�RI�%'¶V�SURSULHWDU\�F\WRPHWU\�WHFKQRORJLHV��DQG�JLYH�

D� GHFLVLYH� FRPSHWLWLYH� DGYDQWDJH� WR� %'� DQG�� SRWHQWLDOO\�� WR� DQ\RQH� HOVH� ZLWK� DFFHVV� WR� WKLV�

LQIRUPDWLRQ���8VH�RI�WKH�%'�7UDGH�6HFUHWV�KHOG�E\�WKH�,QGLYLGXDO�'HIHQGDQWV�DQG�FRQWDLQHG�LQ�WKH�

ILOHV�WKH\�PLVDSSURSULDWHG�ZRXOG�DOVR�JUHDWO\�KHOS�&\WHN�ZLWK�LWV�RULJLQDO�EXVLQHVV�RI�VHUYLFH��UHSDLU��

DQG�XSJUDGH�RI�%'�SURGXFWV��

����� �$W�QR�WLPH�GLG�%'�FRQVHQW�WR�'HIHQGDQWV¶�XVH�RU�GLVFORVXUH�RI�WKH�%'�7UDGH�6HFUHWV�

IRU�DQ\�SXUSRVH��

����� ,Q� YLRODWLRQ� RI�%'¶V� ULJKWV� DW� ODZ� DQG� XQGHU� FRQWUDFWV�� WKH� ,QGLYLGXDO�'HIHQGDQWV�

PLVDSSURSULDWHG� WKH�%'�7UDGH�6HFUHWV�E\�VHFUHWO\�GRZQORDGLQJ� WR�H[WHUQDO�PHGLD�GHYLFHV�EHIRUH�

WKHLU�GHSDUWXUH�IURP�%'��E\�UHPRYLQJ�WKRVH�GHYLFHV�IURP�%'��DQG�E\�XVLQJ�DQG�GLVFORVLQJ�WKH�%'�

7UDGH�6HFUHWV�IRU�WKHLU�RZQ�HFRQRPLF�EHQHILW��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV� PLVDSSURSULDWHG� WKH� %'� 7UDGH� 6HFUHWV� E\� LPSURSHUO\�

GRZQORDGLQJ�ILOHV�FRQWDLQLQJ�WKH�%'�7UDGH�6HFUHWV�RQWR�UHPRYDEOH�PHGLD�GHYLFHV��UHPRYLQJ�WKHP�

IURP�%'¶V�SUHPLVHV��DQG�WDNLQJ�WKH�%'�7UDGH�6HFUHWV�ZLWK�WKHP�WR�&\WHN���$W�&\WHN�WKH\�WKHQ��XSRQ�

LQIRUPDWLRQ�DQG�EHOLHI��GLVFORVHG��XVHG��DQG�FRQWLQXH�WR�XVH�WKHP��DQG�HQDEOH�RWKHUV�DW�&\WHN�WR�XVH�

WKHP��LQ�YLRODWLRQ�RI�WKHLU�GXWLHV�RI�VHFUHF\�WR�%'�DQG�WKHLU�GXWLHV�WR�UHWXUQ�%'�SURSHUW\�XSRQ�OHDYLQJ�

%'��

����� 7KH� ,QGLYLGXDO� 'HIHQGDQWV� IXUWKHU� PLVDSSURSULDWHG� WKH� %'� 7UDGH� 6HFUHWV� E\�

LPSURSHUO\�GLVFORVLQJ�WKH�%'�7UDGH�6HFUHWV�WR�&\WHN�DQG�XVLQJ�WKH�%'�7UDGH�6HFUHWV�IRU�&\WHN¶V�

EHQHILW��

����� &\WHN�PLVDSSURSULDWHG�WKH�%'�7UDGH�6HFUHWV�E\�LPSURSHUO\�DFTXLULQJ�WKH�%'�7UDGH�

6HFUHWV�IURP�WKH�,QGLYLGXDO�'HIHQGDQWV�DQG��XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��XVLQJ�WKDW�LQIRUPDWLRQ�WR�

GHYHORS�LWV�RZQ�IORZ�F\WRPHWU\�SURGXFWV��HYHQ�WKRXJK�&\WHN�NQHZ�RU�VKRXOG�KDYH�NQRZQ�WKDW�WKH�

,QGLYLGXDO�'HIHQGDQWV¶�GLVFORVXUH�ZDV�LQ�YLRODWLRQ�RI�WKH�,QGLYLGXDO�'HIHQGDQWV¶�GXWLHV�RI�VHFUHF\�

DQG�WR�UHWXUQ�%'�SURSHUW\�WR�%'��

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��DOO�'HIHQGDQWV�IXUWKHU�PLVDSSURSULDWHG�WKH�%'�7UDGH�

6HFUHWV�E\�LPSURSHUO\�XVLQJ�WKH�%'�7UDGH�6HFUHWV�WR�GHYHORS��PDQXIDFWXUH��PDUNHW��VHOO��PDLQWDLQ��
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VHUYLFH��DQG�XSJUDGH�IORZ�F\WRPHWU\�SURGXFWV��IRU�&\WHN¶V�EHQHILW�DQG�WR�WKH�GHWULPHQW�RI�%'��DQG�

VXFK�LPSURSHU�XVH�FRQWLQXHV�WR�WKLV�GD\��

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��DOO�,QGLYLGXDO�'HIHQGDQWV�IXUWKHU�PLVDSSURSULDWHG�WKH�

%'�7UDGH�6HFUHWV�E\�LPSURSHUO\�WDNLQJ�GHYLFHV�DQG�ILOHV�FRQWDLQLQJ�WKH�%'�7UDGH�6HFUHWV�ZLWK�WKHP�

ZKHQ�WKH\�OHIW�%'��LQ�YLRODWLRQ�RI�WKH�$JUHHPHQW��LUUHVSHFWLYH�RI�WKHLU�ODWHU�XVH�DQG�GLVFORVXUH�RI�WKH�

%'�7UDGH�6HFUHWV�DW�&\WHN��

����� 'HIHQGDQWV�NQHZ�RU�VKRXOG�KDYH�NQRZQ�XQGHU�WKH�FLUFXPVWDQFHV�WKDW�WKH�LQIRUPDWLRQ�

PLVDSSURSULDWHG�E\�'HIHQGDQWV�ZDV�WUDGH�VHFUHW�LQIRUPDWLRQ��

����� 7KH� ,QGLYLGXDO�'HIHQGDQWV�KDYH� IDLOHG� WR� UHWXUQ� WKH� UHPRYDEOH�PHGLD�GHYLFHV�DQG�

ILOHV�FRQWDLQLQJ�%'�7UDGH�6HFUHWV���

����� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�PLVDSSURSULDWLRQ�DV�DIRUHVDLG��%'�LV�

WKUHDWHQHG�ZLWK�LQMXU\�DQG�KDV�EHHQ�LQMXUHG�LQ�DQ�DPRXQW�LQ�H[FHVV�RI�WKH�MXULVGLFWLRQDO�PLQLPXP�RI�

WKLV�&RXUW�DQG�WKDW�ZLOO�EH�SURYHQ�DW�WULDO���%'�KDV�DOVR�LQFXUUHG��DQG�ZLOO�FRQWLQXH�WR�LQFXU��DGGLWLRQDO�

GDPDJHV��FRVWV�DQG�H[SHQVHV��LQFOXGLQJ�DWWRUQH\¶V�IHHV��DV�D�UHVXOW�RI�'HIHQGDQWV¶�PLVDSSURSULDWLRQ����

����� $V�D�IXUWKHU�SUR[LPDWH�UHVXOW�RI�WKH�PLVDSSURSULDWLRQ�DQG�XVH�RI�WKH�%'�7UDGH�6HFUHWV��

'HIHQGDQWV�ZHUH�XQMXVWO\�HQULFKHG���

����� 7KH�DIRUHPHQWLRQHG�DFWV�RI�'HIHQGDQWV�ZHUH�ZLOOIXO��PDOLFLRXV��DQG�IUDXGXOHQW���%'�

LV�WKHUHIRUH�HQWLWOHG�WR�H[HPSODU\�GDPDJHV�XQGHU�&DOLIRUQLD�&LYLO�&RGH����������F���

����� 'HIHQGDQWV¶�FRQGXFW�FRQVWLWXWHV�WUDQVJUHVVLRQV�RI�D�FRQWLQXLQJ�QDWXUH�IRU�ZKLFK�%'�

KDV�QR�DGHTXDWH�UHPHG\�DW� ODZ�� �8QOHVV�DQG�XQWLO�HQMRLQHG�DQG�UHVWUDLQHG�E\�RUGHU�RI� WKLV�&RXUW��

'HIHQGDQWV�ZLOO�FRQWLQXH�WR�UHWDLQ�DQG�XVH�%'¶V�WUDGH�VHFUHW�LQIRUPDWLRQ�WR�HQULFK�WKHPVHOYHV�DQG�

GLYHUW�EXVLQHVV�IURP�%'���3XUVXDQW�WR�&DOLIRUQLD�&LYLO�&RGH�����������%'�LV�HQWLWOHG�WR�DQ�LQMXQFWLRQ�

DJDLQVW�WKH�PLVDSSURSULDWLRQ�DQG�FRQWLQXHG�WKUHDWHQHG�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV�DV�DOOHJHG�

KHUHLQ� DQG� IXUWKHU� DVNV� WKH�&RXUW� WR� UHVWUDLQ�'HIHQGDQWV� IURP� XVLQJ� DOO� WUDGH� VHFUHW� LQIRUPDWLRQ�

PLVDSSURSULDWHG�IURP�%'�DQG�WR�UHWXUQ�DOO�WUDGH�VHFUHW�LQIRUPDWLRQ�WR�%'��

����� 3XUVXDQW�WR�&DOLIRUQLD�&LYLO�&RGH����������DQG�UHODWHG�ODZ��%'�LV�HQWLWOHG�WR�DQ�DZDUG�

RI�DWWRUQH\¶V�IHHV�IRU�'HIHQGDQWV¶�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV��
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)2857+�&/$,0�)25�5(/,()�

�%UHDFK�RI�&RQWUDFW��
�$JDLQVW�5LOH\��<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN��

����� %'�UHSHDWV� DQG� UHDOOHJHV� HDFK�DQG�HYHU\� DOOHJDWLRQ� LQ� WKH� IRUHJRLQJ�SDUDJUDSKV���

WKURXJK�����DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KH�$JUHHPHQW��ZKLFK�<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�

HDFK�NQRZLQJO\�DQG�ZLOOLQJO\�HQWHUHG�LQWR��LV�D�YDOLG�DQG�HQIRUFHDEOH�FRQWUDFW���$GGLWLRQDOO\��HDFK�

,QGLYLGXDO�'HIHQGDQW�H[HFXWHG�PXOWLSOH�FRQWUDFWV�ZLWK�%'�LQ�ZKLFK�WKH\�DFNQRZOHGJHG�WKHLU�GXWLHV�

RI�FRQILGHQWLDOLW\�DQG�DJUHHG�WR�SURWHFW�%'¶V�WUDGH�VHFUHWV��

����� 5LOH\�KDG�D�GXW\�WR�DYRLG�GLVFORVLQJ�RU�PLVXVLQJ�%'¶V�WUDGH�VHFUHWV�DQG�FRQILGHQWLDO�

LQIRUPDWLRQ�� � 5LOH\� DQG� %'� HQWHUHG� LQWR� DQ� H[SUHVV� RU� LPSOLHG�LQ�IDFW� FRQWUDFWXDO� HPSOR\PHQW�

UHODWLRQVKLS��LQ�ZKLFK�5LOH\�DJUHHG�WR�%'¶V�UHVWULFWLRQV�RQ�VXFK�LQIRUPDWLRQ��LQFOXGLQJ�WKH�%'�7UDGH�

6HFUHWV�� �$GGLWLRQDOO\��5LOH\�H[HFXWHG�PXOWLSOH�FRQWUDFWV�ZLWK�%'�LQ�ZKLFK�KH�DFNQRZOHGJHG�KLV�

GXWLHV�RI�FRQILGHQWLDOLW\�DQG�DJUHHG�WR�SURWHFW�%'¶V�WUDGH�VHFUHWV��

����� %'�DW�DOO�WLPHV�SHUIRUPHG�LWV�FRQWUDFWXDO�GXWLHV�XQGHU�WKH�$JUHHPHQW�DQG�DQ\�RWKHU�

LPSOLHG�FRQWUDFW�IRUPHG�WKURXJK�LWV�HPSOR\PHQW�RI�5LOH\��<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��

5HLQLQ��DQG�6KRRN���

����� 'XULQJ�WKHLU�HPSOR\PHQW�ZLWK�%'��5LOH\��<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��

5HLQLQ��DQG�6KRRN�KDG�DFFHVV�WR�DQG�ZHUH�H[SRVHG�WR�%'�FRQILGHQWLDO��SURSULHWDU\��DQG�WUDGH�VHFUHW�

LQIRUPDWLRQ��

����� 7KH�GRZQORDGLQJ�DQG�WDNLQJ�IURP�%'¶V�SUHPLVHV�RI�WKH�%'�7UDGH�6HFUHWV�E\�5LOH\��

<DQ�� 9UDQH�� =KDQJ�� *RQJ�� =KRQJ�� -DLPHV�� 5HLQLQ�� DQG� 6KRRN� YLRODWHG� WKHLU� REOLJDWLRQ� LQ� WKH�

$JUHHPHQW�WR�UHWXUQ�DOO�RI�%'¶V�SURSHUW\�DW�WHUPLQDWLRQ��UHJDUGOHVV�RI�WKH�IRUPDW�RI�VXFK�SURSHUW\��

DQG�LUUHVSHFWLYH�RI�WKHLU�ODWHU�XVH�DQG�GLVFORVXUH�WR�&\WHN�RI�WKH�%'�7UDGH�6HFUHWV��

����� 7KH�GLVFORVXUH�WR�&\WHN��DQG�XVH�ZKLOH�HPSOR\HG�E\�&\WHN��RI�WKH�%'�7UDGH�6HFUHWV�

E\�5LOH\��<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�YLRODWHG�WKHLU�REOLJDWLRQ�LQ�

WKH� $JUHHPHQW� QRW� WR� GLVFORVH� RU� XVH� %'� FRQILGHQWLDO� LQIRUPDWLRQ� RXWVLGH� WKH� VFRSH� RI� WKHLU�

HPSOR\PHQW��HLWKHU�GXULQJ�RU�DIWHU�WKHLU�HPSOR\PHQW�DW�%'��
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����� 7KH� IDLOXUH� WR� DVVLJQ� WR�%'� DQ\� LQQRYDWLRQV� GHYHORSHG� EDVHG� RQ�%'� FRQILGHQWLDO�

LQIRUPDWLRQ�ZLWKLQ�RQH�\HDU�DIWHU�HPSOR\PHQW�DW�%'�E\�5LOH\��<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��

-DLPHV��5HLQLQ�� DQG�6KRRN�YLRODWHG� WKHLU�REOLJDWLRQ� LQ� WKH�$JUHHPHQW� WR�DVVLJQ�DQ\�DQG�DOO� VXFK�

LQQRYDWLRQV�WR�%'��

����� 'HIHQGDQW�<DQ�VHFUHWO\� ILOHG��ZKLOH�VWLOO�HPSOR\HG�E\�%'��D�SDWHQW�DSSOLFDWLRQ�RQ�

VXEMHFW�PDWWHU�GHYHORSHG�ZKLOH�ZRUNLQJ�IRU�%'�DQG�XVHG�WKDW�SDWHQW�DSSOLFDWLRQ�WR�SURPRWH�KLV�RZQ�

VHSDUDWH�EXVLQHVV�LQWHUHVWV�WR�LQYHVWRUV���7KLV�ZDV�D�FRQIOLFW�RI�LQWHUHVW�DQG�IXUWKHU�YLRODWHG�<DQ¶V�

REOLJDWLRQV� WR� DVVLJQ� LQQRYDWLRQV� WR� %'� DQG� WR� QRW� GLVFORVH� RU� XVH�%'� FRQILGHQWLDO� LQIRUPDWLRQ�

RXWVLGH�WKH�VFRSH�RI�KLV�HPSOR\PHQW�DW�%'��

����� $V�D�GLUHFW��IRUHVHHDEOH��DQG�SUR[LPDWH�UHVXOW�RI�WKH�EUHDFK�RI�WKHLU�FRQWUDFWV�E\�5LOH\��

<DQ��9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN��%'�KDV�EHHQ�DQG�RU�ZLOO�EH�GDPDJHG�

LQ� WKDW� LW� KDV� ORVW� RU�ZLOO� ORVH� UHYHQXH� WKDW� LW�ZRXOG� KDYH� UHFHLYHG� EXW� IRU� WKHLU� EUHDFK� RI� WKRVH�

FRQWUDFWV��DQG�%'�KDV�VXIIHUHG�RU�ZLOO�VXIIHU�KDUP�GXH�WR�WKHLU�EUHDFK��

),)7+�&/$,0�)25�5(/,()�

�,QGXFLQJ�%UHDFK�RI�&RQWUDFW��
��$JDLQVW�&\WHN��<DQ��DQG�5LOH\��

����� %'�UHSHDWV� DQG� UHDOOHJHV� HDFK�DQG�HYHU\� DOOHJDWLRQ� LQ� WKH� IRUHJRLQJ�SDUDJUDSKV���

WKURXJK�����DQG�SDUDJUDSKV�����WKURXJK�����DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KHUH�ZHUH�FRQWUDFWV�EHWZHHQ�%'�DQG�9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��

DQG�6KRRN��HDFK�RI�ZKRP�H[HFXWHG�DQ�$JUHHPHQW�DQG�RWKHU�FRQWUDFWV�UHTXLULQJ�SURWHFWLRQ�RI�%'�

WUDGH�VHFUHWV��

����� 'HIHQGDQWV� &\WHN�� <DQ�� DQG� 5LOH\� NQHZ� RI� WKH� $JUHHPHQW�� RWKHU� FRQWUDFWXDO�

FRQILGHQWLDOLW\�REOLJDWLRQV�RI�DOO�%'�HPSOR\HHV��DQG�WKH�IDFW�WKDW�HDFK�RI�'HIHQGDQWV�9UDQH��=KDQJ��

*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�ZHUH�ERXQG�E\�WKRVH�REOLJDWLRQV��

����� 'HIHQGDQWV�&\WHN��<DQ�� DQG�5LOH\� LQWHQWLRQDOO\� FDXVHG�'HIHQGDQWV�9UDQH��=KDQJ��

*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�WR�EUHDFK�WKHLU�REOLJDWLRQV�XQGHU�WKH�$JUHHPHQW�DQG�RWKHU�

FRQWUDFWV�ZLWK�%'�DV�DOOHJHG�KHUHLQ��
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����� 'HIHQGDQWV�9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�GLG�LQ�IDFW�EUHDFK�

WKH�$JUHHPHQW�DQG�RWKHU�FRQWUDFWV�ZLWK�%'�DV�DOOHJHG�KHUHLQ��

����� %'� KDV� VXIIHUHG� DQG� FRQWLQXHV� WR� VXIIHU� VLJQLILFDQW� KDUP� IURP� WKH� EUHDFK� RI� LWV�

FRQWUDFWV�ZLWK�LWV�IRUPHU�HPSOR\HHV��

����� &\WHN�DQG�<DQ¶V�FRQGXFW�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�KDUP�WR�%'��

6,;7+�&/$,0�)25�5(/,()�

�9LRODWLRQ�RI�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ��
�$JDLQVW�$OO�'HIHQGDQWV��

����� %'�UHSHDWV� DQG� UHDOOHJHV� HDFK�DQG�HYHU\� DOOHJDWLRQ� LQ� WKH� IRUHJRLQJ�SDUDJUDSKV���

WKURXJK�����DQG�SDUDJUDSKV�����WKURXJK�����DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� 'HIHQGDQWV�&\WHN��<DQ��DQG�5LOH\�HQJDJHG�LQ�D�VXFFHVVIXO�SRDFKLQJ�FDPSDLJQ�RI�%'�

HPSOR\HHV�� LQ�ZKLFK� WKH\�UHFUXLWHG�'HIHQGDQWV�9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�

6KRRN�DQG�LQGXFHG�HDFK�WR�EUHDFK�WKH�$JUHHPHQW�DQG�RWKHU�FRQWUDFWV�ZLWK�%'��ZKLFK�DUH�YDOLG�DQG�

HQIRUFHDEOH�FRQWUDFWV��

����� $V�SDUW�RI�WKH�LQGXFHPHQW�RI�EUHDFK��'HIHQGDQWV�&\WHN��<DQ��DQG�5LOH\�LQWHQWLRQDOO\�

FDXVHG� 'HIHQGDQWV� 9UDQH�� =KDQJ�� *RQJ�� =KRQJ�� -DLPHV�� 5HLQLQ�� DQG� 6KRRN� WR� EUHDFK� WKHLU�

FRQWUDFWXDO�REOLJDWLRQV�WR�%'�DV�DOOHJHG�KHUHLQ��

����� 'HIHQGDQWV� &\WHN�� <DQ�� DQG� 5LOH\� NQHZ� RI� WKH� $JUHHPHQW�� RWKHU� FRQWUDFWXDO�

FRQILGHQWLDOLW\�REOLJDWLRQV�RI�DOO�%'�HPSOR\HHV��DQG�WKH�IDFW�WKDW�HDFK�RI�'HIHQGDQWV�9UDQH��=KDQJ��

*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�ZHUH�ERXQG�E\�WKRVH�REOLJDWLRQV��

����� 'HIHQGDQWV�9UDQH��=KDQJ��*RQJ��=KRQJ��-DLPHV��5HLQLQ��DQG�6KRRN�GLG�LQ�IDFW�EUHDFK�

WKH�$JUHHPHQW�DQG�RWKHU�FRQWUDFWV�ZLWK�%'�DV�DOOHJHG�KHUHLQ��

����� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� 'HIHQGDQW� <DQ� DOVR� HQJDJHG� LQ� XQODZIXO� EXVLQHVV�

SUDFWLFHV� DQG� XQIDLU� FRPSHWLWLRQ�� SURKLELWHG� XQGHU� &DOLIRUQLD� %XVLQHVV� DQG� 3URIHVVLRQV� &RGH�

6HFWLRQV�������et seq.��E\�VHFUHWO\�ILOLQJ�D�SDWHQW�DSSOLFDWLRQ²ZKLFK�KH�ODWHU�VXSSUHVVHG²LQ�KLV�

RZQ�QDPH�ZKLOH�VWLOO�HPSOR\HG�E\�%'��RQ�VXEMHFW�PDWWHU�WKDW�KH�GHYHORSHG�ZKLOH�ZRUNLQJ�DW�%'��

DQG�E\�FRPPXQLFDWLQJ�ZLWK�SRWHQWLDO�LQYHVWRUV�DERXW�WKH�VDPH��LQFOXGLQJ�D�UHSUHVHQWDWLYH�RI�)LGHOLW\�

$VLD��LQ�YLRODWLRQ�RI�KLV�FRQWUDFWXDO�REOLJDWLRQV�WR�%'��
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����� 7KHVH� DFWV� E\� WKH� 'HIHQGDQWV� FRQVWLWXWH� XQODZIXO� EXVLQHVV� SUDFWLFHV� DQG� XQIDLU�

FRPSHWLWLRQ�SURKLELWHG�XQGHU�&DOLIRUQLD�%XVLQHVV�DQG�3URIHVVLRQV�&RGH�6HFWLRQV�������et seq.�

����� 7KH�'HIHQGDQWV�KDYH�DOO�EHQHILWHG�IURP�WKHVH�DFWV�LQ�WKH�IRUP�RI�XQIDLU�DGYDQWDJHV�LQ�

GHYHORSLQJ�� SURGXFLQJ�� DQG� VHOOLQJ� IORZ� F\WRPHWHUV�� DV� HYLGHQFHG� E\� &\WHN¶V� UHOHDVH� RI� WZR�

FRPSHWLQJ�IORZ�F\WRPHWHU�SURGXFWV��

����� $V�D�UHVXOW�RI�VXFK�DFWV��%'�KDV�VXIIHUHG�GDPDJH�LQ�DQ�DPRXQW�DV�\HW�XQNQRZQ��DQG��

LI�'HIHQGDQWV¶�FRQGXFW�LV�QRW�VWRSSHG��%'�ZLOO�FRQWLQXH�WR�VXIIHU�LUUHSDUDEOH�LQMXU\�DQG�VLJQLILFDQW�

GDPDJHV��LQ�DQ�DPRXQW�WR�EH�SURYHQ�DW�WULDO��

����� $V�DQ�DGGLWLRQDO� UHVXOW�RI� VXFK�DFWV��%'�KDV� VXIIHUHG�� DQG�ZLOO� FRQWLQXH� WR� VXIIHU��

LUUHSDUDEOH�KDUP�E\�'HIHQGDQWV¶�XQODZIXO�SUDFWLFHV�DQG�XQIDLU�FRPSHWLWLRQ��LQFOXGLQJ�EXW�QRW�OLPLWHG�

WR�LWV�EXVLQHVV�UHSXWDWLRQ��JRRG�ZLOO��DQG�VWDWXUH��LQ�WKH�EXVLQHVV�FRPPXQLW\�DQG�ZLWK�LWV�FXVWRPHUV��

IRU�ZKLFK�WKHUH�LV�QR�DGHTXDWH�UHPHG\�DW�ODZ��WKHUHE\�MXVWLI\LQJ�LQMXQFWLYH�UHOLHI��

����� 8QWLO� UHOLHI� LV�JUDQWHG� WR�%'��%'�ZLOO�EH�KDUPHG�DQG�'HIHQGDQWV�ZLOO�EH�XQMXVWO\�

HQULFKHG�� ZKLFK� XQMXVW� HQULFKPHQW� VKRXOG� EH� GLVJRUJHG� SXUVXDQW� WR� DOORZDEOH� UHPHGLHV� XQGHU�

&DOLIRUQLD�%XVLQHVV�DQG�3URIHVVLRQV�&RGH�6HFWLRQV�������et seq.�

�

� :+(5()25(��%'�SUD\V�IRU�MXGJPHQW�DJDLQVW�'HIHQGDQWV�DV�IROORZV��

��� $� SHUPDQHQW� LQMXQFWLRQ� DJDLQVW� 'HIHQGDQWV� HQMRLQLQJ� WKHP� IURP� XVLQJ� %'¶V�

FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ��GLUHFWLQJ�UHWXUQ�RI�DOO�RI�%'¶V�SURSHUW\��DQG�HQMRLQLQJ�WKH�

VDOH�RI�DQ\�F\WRPHWHU�SURGXFW� WKDW� LQFRUSRUDWHV�RU�ZDV�RWKHUZLVH�GHULYHG�IURP�%'¶V�FRQILGHQWLDO�

LQIRUPDWLRQ��

��� $� SHUPDQHQW� LQMXQFWLRQ� DJDLQVW� 'HIHQGDQWV� GLUHFWLQJ� WKHP� WR� DVVLJQ� WR� %'� DOO�

LQQRYDWLRQV�GHULYHG�IURP�DQG�RU� UHODWHG� WR�%'�FRQILGHQWLDO� LQIRUPDWLRQ�DQG�RU�%'�7UDGH�6HFUHWV�

GHYHORSHG�ZLWKLQ�D�\HDU�RI�OHDYLQJ�%'��LQ�DFFRUGDQFH�ZLWK�WKH�$JUHHPHQW��

��� $� SHUPDQHQW� LQMXQFWLRQ� DJDLQVW� 'HIHQGDQWV� HQMRLQLQJ� WKHP� IURP� LQGXFLQJ� %'�

HPSOR\HHV�WR�EUHDFK�WKHLU�FRQWUDFWXDO�REOLJDWLRQV�ZLWK�%'��

Case 3:18-cv-00933-MMC   Document 57   Filed 06/08/18   Page 41 of 42



�

�

�

�

�

�

��

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

���

�����
),567�$0(1'('�&203/$,17� � &$6(�12�������&9�������00&��

��� $Q� RUGHU� FRPSHOOLQJ� 'HIHQGDQWV� WR� KDYH� DQ� LQGHSHQGHQW� IRUHQVLF� H[SHUW� UHYLHZ�

'HIHQGDQWV¶�FRPSXWHU�V\VWHPV��LQFOXGLQJ�DQ\�DQG�DOO�H�PDLO�RU�FORXG�VWRUDJH�DFFRXQWV��DQG�LGHQWLI\�

DQG�GHOHWH�DQ\�%'�FRQILGHQWLDO�LQIRUPDWLRQ��

��� $OO�FRPSHQVDWRU\�GDPDJHV�SOHG�DQG�SURYHG��

��� 'LVJRUJHPHQW�RI�DQ\�EHQHILW��XQMXVW�HQULFKPHQW��RU�PRQHWDU\�JDLQV�VWHPPLQJ�IURP�

PLVXVH�RI�WKH�%'�7UDGH�6HFUHWV��

��� %'¶V�ORVW�SURILWV�IURP�DQ\�ORVW�VDOHV�RU�UHYHQXH�UHVXOWLQJ�IURP�PLVXVH�RI�WKH�%'�7UDGH�

6HFUHWV��

��� $WWRUQH\V¶�IHHV�DQG�FRVWV�LQ�WKH�VXLW�KHUHLQ���

��� 3XQLWLYH�GDPDJHV�LQ�IDYRU�RI�%'�DQG�DJDLQVW�'HIHQGDQWV��

���� 3UH�MXGJPHQW�DQG�SRVW�MXGJPHQW�LQWHUHVW��DQG��

���� 6XFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WR�WKLV�&RXUW�PD\�VHHP�MXVW�DQG�SURSHU��

�
� 5HVSHFWIXOO\�VXEPLWWHG��

�
�
�

'DWH��-XQH��������� %\��/s/ James R. Batchelder �
-DPHV�5��%DWFKHOGHU�
'DYLG�6��&KXQ�
+HQU\�<��+XDQJ�
523(6�	�*5$<�//3��
�����8QLYHUVLW\�$YH��6L[WK�)ORRU�
(DVW�3DOR�$OWR��&$������������
MDPHV�EDWFKHOGHU#URSHVJUD\�FRP�
GDYLG�FKXQ#URSHVJUD\�FRP�
KHQU\�KXDQJ#URSHVJUD\�FRP�
�
3HWHU�0��%URG\�
523(6�	�*5$<�//3�
�����3HQQV\OYDQLD�$YH��1:�
:DVKLQJWRQ��'&������������
SHWHU�EURG\#URSHVJUD\�FRP�

�
Attorneys for Plaintiff, 
BECTON, DICKINSON AND COMPANY 
�

�
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